Scarred Knights:
Pragmatic Lessons for Employers
Following Rutgers’ Debacle
by Theresa A. Kelly and David K. Reid

I

n early April 2013, the now-infamous video of
Rutgers University men’s basketball coach Mike
Rice leaked to the public, depicting Rice verbally
and physically abusing his players.1 Former assistant
coach Eric Murdock claims to have brought Rice’s
conduct to the attention of Rutgers officials in the
summer of 2012, and subsequently provided them with
video evidence in Nov. 2012.2 Murdock further alleges
that Rutgers unlawfully terminated him in connection
with his reports of Rice’s behavior.3
After consulting with Rutgers’ internal and external
counsel, Athletic Director Tim Pernetti decided to
levy a suspension rather than terminate Rice for cause
under his employment agreement.4 However, after the
video leaked to the public in April, Rutgers reversed
course and terminated Rice amid public outcry over his
treatment of players.5 Pernetti subsequently resigned
and Rutgers charged the university’s president, Robert
Barchi, with rebuilding the athletic department.6 In the
aftermath of the Rutgers saga, both public and private
employers can learn valuable lessons to avoid similar
mishaps in the future.
Rutgers’ Investigation
It is unclear when university officials first became
aware of Rice’s abusive conduct and what steps Rutgers
took during its investigation. Former assistant coach
Murdock claims he alerted Rutgers’ officials of Rice’s
behavior in the summer of 2012, and that certain
university representatives, including Pernetti, saw the
video in Nov. 2012.7 This led to Rutgers’ now highly
criticized decision to suspend, rather than terminate,
Rice in the middle of Dec. 2012.8
While the exact timing of events in the Rutgers case
is somewhat murky, it is critical that employers act
swiftly and decisively when investigating complaints
of inappropriate behavior, especially when allegations
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of physical abuse are present. Timing is key. Once an
employee lodges a complaint of potentially unlawful,
abusive or discriminatory behavior, the employer must
immediately set the wheels in motion to address the
complaint.9 This response typically involves reporting the complaint to human resources or legal counsel
to conduct a full investigation.10 Those handling the
investigation should carefully document all steps in the
process, including the initial complaint, witness interviews and documents and visual evidence reviewed.
The investigation should conclude with a written report
memorializing the investigation process and results and
actions to be taken, including any employee discipline,
training or other remedial measures.11
In the Rutgers situation, officials appear to have acted
quickly, assuming they learned of the video in Nov.
2012, by conducting an investigation and suspending
Rice within approximately two weeks.12 However, the
decision to impose the lesser penalty of suspension,
rather than termination, for Rice, backfired when the
video went public.13 In his settlement negotiations with
the university in April 2013, Rice could have cited the
university’s initial decision to opt for a suspension to
argue that Rutgers’ termination was not justified. In
addition, media reports suggest the terms of suspension
may have been effective, as Rice did not continue the
same abusive behavior toward players after his return.14
Months had passed since Rice’s suspension when the
university ultimately terminated him. By that time, the
evidence of his misconduct had become stale, thereby
strengthening his position at the bargaining table.
In hindsight, in the Rutgers case the better course may
have been to bring a broader group of decision-makers
into the process early to explore more fully the ramifications of the decision, including the impact of public opinion if the facts or video were disclosed. This approach
may have avoided the major disconnect between what
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the decision-makers viewed as appropriate discipline for
Rice’s infractions and the views of the general public and
broader Rutgers’ community on the issue.
Rice’s Employment Agreement
At the center of the Rice controversy was the coach’s
employment agreement, which ran through April 7,
2015.15 At the time of its investigation in Nov. 2012,
Rutgers still owed Rice approximately $1.5 million
in guaranteed compensation under the contract.16 If
Rutgers terminated Rice without cause, the university
was required to pay him 75 percent of his guaranteed
compensation.17 However, if Rutgers terminated Rice for
cause, he was not owed anything under the terms of the
agreement.18
Under the contract, for cause termination included:
“willful misconduct, act(s) of moral turpitude, conduct
tending to bring shame or disgrace to the University as
determined in good faith by the Director of Intercollegiate Athletics, [and] violation of University regulations,
policies, procedures or directives...,” among other listed
violations.19 According to multiple reports, Rutgers felt
Rice’s conduct did not fit within the for cause termination definition, which impacted its decision to impose
a suspension rather than termination in Dec. 2012.20
Then, after Rutgers terminated Rice in April, the two
sides reached a $475,000 settlement.21
There are strong arguments on both sides regarding
whether Rice’s termination satisfied the for cause standard under the terms of his employment agreement. To
avoid ambiguity, however, employers should include a
clear definition of for cause termination in employment
agreements.22 Terms such as “act(s) of moral turpitude”
and “conduct tending to bring shame or disgrace to the
University” are vague, and do not provide much clarity in
a highly charged termination decision. A better approach
may be to include a non-exhaustive list of terminable
offenses. For example, employers can state that: “Termination of employment for cause is warranted if the employee
commits an act of misconduct, including but not limited
to, violations of the Company’s rules or policies, falsification of records, physical assault or threats, theft of
Company property, use of intoxicants or drugs on work
premises,” and so on. That way, the employer does not
tie itself to an exhaustive list of terminable offenses, but
provides concrete examples of the types of behavior that
give rise to a for cause termination. Rice’s behavior, taken
as a whole, likely would have more squarely fallen within
the four corners of a for cause definition of this type.
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Murdock’s Termination and Lawsuit
On April 5, 2013, Murdock filed a lawsuit in New
Jersey state court alleging that Rutgers terminated
him for reporting Rice’s conduct.23 Murdock claims he
complained of Rice’s abusive behavior on several occasions, but that university officials ignored his reports.24
Then, on July 2, 2012, Murdock alleges Rutgers refused
to renew his employment contract in retaliation for his
complaints of Rice’s abuse and misconduct.25
Murdock claims Rutgers’ failure to renew his contract
violated New Jersey’s Conscientious Employee Protection Act (CEPA), which protects whistleblowers from
retaliation for reporting unlawful activity.26 Murdock
alleges Rutgers’ stated reason for not renewing his
contract was Murdock’s attendance at a non-sanctioned
basketball event, which he asserts was mere pretext.27
Lastly, Murdock claims Rutgers took no action against
Rice until Murdock presented university officials with
video evidence of Rice’s conduct in Nov. 2012.28
Despite Murdock’s allegation that Rutgers terminated
him in July 2012, in fact it appears the university merely
failed to renew his contract.29 However, the distinction
may be without a difference under the law, as a failure to
renew an employee’s contract may constitute an adverse
employment action under CEPA.30 Murdock’s claim is
an important reminder to employers that under CEPA,
as well as New Jersey Law Against Discrimination,
retaliation claims may arise where the employer declines
to renew an employee’s contract.31
Assuming Murdock’s timeline of events is accurate,
Rutgers could have taken an alternative course of action to
avoid a potential whistleblower lawsuit. Murdock claims
he made complaints of potentially unlawful behavior
around the time he was negotiating a new contract with
the university, in the summer of 2012.32 Regardless of
the ultimate merits of such complaints, employers must
address them and undertake a timely, thorough investigation. If the employer’s internal investigation confirms the
employee’s complaint of inappropriate or unlawful activity, moving forward with any potential adverse employment action for the alleged whistleblower must be undertaken with careful scrutiny of the reasons and support for
the adverse employment action.
In this example, Rutgers could have extended
Murdock’s contract on the condition that he was
completely uninvolved in the misconduct. It appears
one of Rice’s other assistant coaches joined in the
abusive behavior and resigned after disclosure of the
video.33 If Murdock was a participant, the conditional
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language in his contract extension could provide the
basis for early termination. However, by simply failing to
renew Murdock’s contract around the same time as his
complaint, the university opened itself to risk of whistleblower litigation. Again, timing is critical in analyzing
the potential risk of subjecting an employee to adverse
employment action at or close to the time when the
employee makes a report of alleged wrongful conduct.
Conclusion
The recent events at Rutgers represent the latest notable employer-employee relationship gone terribly wrong.
The high degree of publicity that accompanied the
release of the video caused outrage both in the public
and within the Rutgers community. This response
prompted Rutgers to re-think its decision to suspend
Rice, resulting in termination for Rice and other resignations at the university. Lessons learned from the
Rutgers saga for employers include the importance of

diligently investigating internal complaints, involving
all key parties in both investigations and employment
decisions, as well as carefully drafting employment
agreements. Finally, employers should never assume
their employment decisions will remain private and not
open to scrutiny by the public or others. In this case,
the disclosure of the video totally changed the landscape
of the employment decisions that Rutgers had viewed
as internal, private matters. The same is true today
for employers operating in a sophisticated, wired
environment where employees may use available technology to take their employment issues to the court
of public opinion.
Theresa A. Kelly is a partner, and David K. Reid is an associate, at Day Pitney, LLP. Their practices focus on representing employers and management in a wide variety of labor
and employment matters.
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