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RepoRting Regulations leave Room foR impRovement
Under proposal, business would have to call in small, insignificant spills

BY ELIZABETH C. BARTON and 
ELIZABETH N. LEADERMAN  

The Connecticut Department of En-
vironmental Protection has released 

draft regulations seeking to clarify for busi-
nesses and individuals which chemical re-
leases must be reported to DEP and what 
information must be provided in the report 
of a release. 

But many within the regulated commu-
nity are concerned that the regulations as 
proposed will result in a deluge of spill re-
ports, that they inappropriately expand the 
universe of events that must be reported, 
and that they will create uncertainty in, or 
otherwise complicate, property valuation 
and property transfers. 

DEP held an informational meeting on 
the draft regulations on Sept. 22 and has 
scheduled a public hearing for Oct. 5. It will 
accept public comment through that latter 
date.

Existing law requires that the release of 
materials that threaten human health or the 
environment be immediately reported to 
DEP by those who, by accident, negligence 
or otherwise, caused the release. 

State law does not presently define the 
quantity of material released that triggers 
a release reporting obligation, or describe 
how someone making a report can obtain 
final approval or closure after reporting a 
spill incident. Spill regulations to better de-
fine the existing release reporting statute’s 
reach have been under consideration on 
and off for more than 15 years.  Noting the 
administrative burden associated with the 

reporting of releases of small 
amounts of low-risk materi-
als, the business community 
has long urged the adoption 
of regulatory thresholds below 
which a spill would not have to 
be reported. Use of regulatory 
thresholds is consistent with 
the approach taken in federal 
spill reporting regulations.

The DEP maintains that the 
federal spill reporting regula-
tions are not adequate for 
Connecticut.  One section of 
the DEP’s draft regulations re-
quire the reporting of releases 
of any chemical liquid, solid, liquid or gas-
eous products when the amount released 
is or could be greater than or equal to 10 
pounds (typically between one and two gal-
lons), and, in another section, reporting is 
triggered when certain other factors, such 
as nature and location, apply. The 10-pound 
threshold as set forth in DEP’s proposed 
regulations neither distinguishes among 
materials that pose differing environmental 
and health risks nor provides the certainty 
sought by the business community. 

A reading of the entire regulatory pro-
posal, including the conditions applicable 
to the exceptions and exemptions in the 
proposal, indicates that many releases in-
volving less than 10 pounds would also 
have to be reported.

Releases of certain high-risk materials 
like friable asbestos, PCBs, and chlorinat-
ed solvents must be reported regardless of 
quantity.  The same goes for releases of any 

material in certain locations, like aquifer 
protection areas, wetlands, areas near pub-
lic or private drinking water wells, releases 
from an underground storage tank, and also 
releases to any watercourse, storm sewer, 
sanitary sewer or combined sewer system.  
If the person responsible for the release can-
not determine or does not know whether 
the release is near a public or private drink-
ing water well (a particular concern with 
releases from non-stationary sources), DEP 
offers that the release, regardless of amount, 
should be reported.

Two-Hour Limit
A release of less than 10 pounds need not 

be reported when the material is known, is 
not an enumerated high-risk material or a 
material of special concern, is not in a sen-
sitive environmental area, and not in or to a 
sewer, but is contained and removed with-
in two hours of the discovery by properly 
trained company personnel or a permitted 
spill cleanup contractor.  There is concern 
that this unqualified two-hour requirement 
will mandate the reporting of many small 
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and insignificant releases with unnecessary 
adverse consequences for small businesses 
that may not have a trained staff person 
readily available on-site to clean up a spill, 
or where a contractor is not able to reach a 
release site, in particular one where there is 
no immediate threat or the release is his-
torical in nature, to contain and remove the 
effects of the spill within two hours.  

And since the draft regulations require 
the initial reporting of the release be made 
within one hour of its discovery, effectively 
spills not contained and removed within 
an hour of discovery could be viewed as 
reportable, no matter what quantity has 
been released. Of note, this two-hour re-
quirement is also applicable to releases of 
material inside a building; indoor releases 
are addressed in the section of the proposed 
regulations setting forth exceptions to the 
reporting obligation.

The draft regulations include exemptions 
for emissions, water discharges, and pesti-
cide uses already subject to permitting and 
other regulations, as well as for spills from 
passenger vehicles in traffic accidents of flu-
ids other than fuel, releases from consumer 
products used for their intended use (like 
propane tanks for gas grills), petroleum 
sheen from running outboard motors, run-
off from roads and parking lots, drips from 
the gas pump (provided they are promptly 
contained and removed), and a few other 
specific circumstances. 

However, many of these exemptions are 
only for releases of “incidental quantities,” a 
term that is not defined in the draft regula-
tions.

Historical Releases
Two overriding and intertwined con-

cerns are the creation of an inadequately 

defined reporting obligation for histori-
cal releases and the absence of clarity 
regarding who has the obligation make 
a report, especially as relates to these his-
torical releases.

Under the draft regulations, observation 
of, or knowledge of, material coming from 
an abandoned container, surface or soil 
staining or discoloration, or material in a 
well or visible after an excavation triggers 
an obligation to report.  This requirement 
would substantially expand the reporting 
obligation as to historical releases under 
existing law, which requires that significant 
environmental hazards be reported. 

In addition, under existing law, many 
sites with historical releases are already be-
ing managed through other DEP programs, 
including the Transfer Act and under the 
voluntary remediation statutes.  The over-
lap between the proposed regulations and 
these existing programs is not addressed in 
the draft regulations.  

As to who has an obligation to report 
a release, unlike Connecticut General 
Statutes Section 22a-450, the release re-
porting statute, any person in charge of a 
vessel, terminal, establishment or a ma-
chine is required to immediately report a 
release of reportable materials, presum-
ably whether or not this person caused 
the release.  An establishment is broadly 
defined to include any business, facility 
or operation, and facility encompasses 
any site or area where reportable material 

has been placed or is otherwise located.  
Assuming persons having a reporting ob-
ligation err on the side of caution when it 
comes to compliance with the proposed 
regulations, many have opined that spill 
reports will be filed for every site where 
there has been a Phase II environmental 
site assessment and, in many instances, 
for sites with Phase I assessments as well.

And what happens once these spill re-
ports are filed?  The draft regulations do 
not address what the person reporting a 
release will be able to provide to a lender or 
a potential purchaser to demonstrate that 
the reported release has been satisfactorily 
investigated and, if necessary, remediated.  
Absent a reliable mechanism to close out 
spill reports (and the availability and com-
mitment of DEP resources to timely imple-
ment such a mechanism), the spill report-
ing regulation as proposed could frustrate 
the progress of property transfers and in-
vestment activity.  

There are many within the regulated 
community who have consistently ex-
pressed an interest in greater clarity or 
certainty regarding the what, who, why, 
when and how of their release reporting 
obligations under Connecticut’s release 
reporting statute.  However, open issues 
remain and there have been significant 
questions asked as to the extent to which 
the proposed spill reporting regulations 
adequately and appropriately respond or 
react to this interest. � n


