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Law Firms Take A Liking To Social Media Practice 

Groups

By Jeff Overley

Law360, New York (April 23, 2013, 6:42 PM ET) -- Law firms are increasingly launching 

practices devoted exclusively to social media in response to corporate troubles with 

Facebook, Twitter and the like, with groups offering specialized guidance on employees’ 

online conduct, digital promotion of pharmaceutical products and disclosure of market-

moving financial information. 

 

Though still in its infancy, the trend shows great promise, as virtually all major 

corporations in every industry have created social media accounts and quickly realized that 

misusing the platforms could damage their brands and land them in court. 

 

Jeffrey Schultz, chair of the social media group at Armstrong Teasdale LLP, said his niche 

practice had emerged after internal presentations on social media law unleashed a flood of 

questions from lawyers throughout the firm. 

 

“Frankly, it was just across the board, the types of questions we got,” Schultz said. “It just 

kind of exploded from our initial educational efforts.” 

 

The size and scope of the groups vary, leading to a bit of early jockeying for recognition as 

a preeminent source of social media wisdom. John F. Delaney, one of nearly 30 attorneys 

contributing to the social media practice at Morrison & Foerster LLP, suggested that 

knowledge is only skin-deep at some firms that “might be just slapping ‘social media’ onto 

a long list of things they do.” 

 

In-depth expertise is essential, Delaney argued, because advising clients on social media 

no-nos is more complex than it might seem. Facebook has a statement of rights and 

responsibilities, and related documents that stand six or seven inches high when printed 

out, he said. 

 

“We have binders of these social media ecosystem agreements,” Delaney said. “They’re 

like our sacred texts in advising clients.” 

 

Rivalries aside, there appears to be more than enough work to go around, judging by the 

ubiquity of social media and the remarkable number of ways it can land businesses in hot 

water. 

 

Social media is a confounding issue for employers that don’t want workers disparaging 

their company on Facebook but are limited in their recourse under the National Labor 

Relations Act. And in another emerging headache for employers, several cases have 

explored who owns the rights to an individual worker’s Twitter or LinkedIn accounts when 

that person departs the company, potentially taking with them thousands of coveted 
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followers and connections. 

 

On the regulatory side, the U.S. Securities and Exchange Commission polices how 

corporations disclose information through social media channels that may reach only a 

small group of investors, and the U.S. Food and Drug Administration is weighing the 

manner in which drugmakers and medical device firms can responsibly advertise 

potentially risky products within the confines of a 140-character tweet. 

 

“We’re really just starting to scratch the surface with respect to ... corporate compliance 

issues,” said David A. Bell, head of the social media team at Haynes and Boone LLP. 

 

Complicating matters further is a lack of concrete guidance from many regulatory 

agencies. And at this point, the social media landscape is so fluid that there isn’t even a 

consensus on best practices for avoiding legal trouble, much less reliable precedent in the 

courts for sorting out disputes, Delaney said. 

 

“Most of the law is unwritten and hasn’t been developed yet,” he said. “It’s a lot of looking 

into a crystal ball.” 

 

While case law has a lot of fine tuning ahead, it’s already obvious that social media is a 

powerful tool in the courtroom, both for holding corporate feet to the fire and for 

vindicating a company’s case. On the one hand, information technology firm Gartner Inc. 

predicts that half of U.S. corporations will have encountered discovery requests for social 

media content by the end of 2013. But Schultz described several scenarios in which social 

media can be a godsend for corporate executives. 

 

For example, geographic data embedded in social media can show an employee visited a 

competing company in violation of a noncompete agreement, and businesses investigating 

misappropriation of trade secrets can find unexpected evidence on social media, Schultz 

said. 

 

“We were amazed to see the amount of data that was out there on social media that was 

unprotected,” he said. 

 

John Browning, a partner at Lewis Brisbois Bisgaard & Smith LLP and author of “The 

Lawyer’s Guide to Social Networking,” recalled defending a national hotel chain against 

allegations a male staffer had violated privacy by accessing hotel records to obtain a 

guest’s cellphone number. But investigation found that the guest had a profile on Grindr, 

an iPhone meet-up app for the gay community, and had used it to initiate contact with the 

employee. The guest dropped his case after being confronted with the evidence, Browning 

said. 

 

Practice groups' guidance can also help avert perfectly lawful blunders that lead to 

negative publicity. Elizabeth A. Alquist, a member of the social media task force at Day 

Pitney LLP, described the possibility of a university trying to recruit students on social 

media, only to see its Facebook threads hijacked for discussing a wild party. 

 

“One thing we always make sure we let our clients know is that once you’re on social 

media, you are subject to losing control of the conversation,” Alquist said. 

 

These groups can also help with the reputational risks and intellectual property concerns 

that arise with so-called username squatting, something seen during BP PLC’s response to 

the Deepwater Horizon oil spill, when a critic registered an account called BP Public 
Relations and sent out a litany of satiric tweets. One example: “Thousands of people are 

attacked by sea creatures every year. We at BP are dedicated to bringing that number 

down. You’re welcome!” 
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“There are firms that know what to go through to get [rogue accounts] shut down,” said 

Michael C. Smith, an expert in social media law at Siebman Burg Phillips Smith LLP. 

 

Legal advice can also help clients avoid overreacting and triggering the so-called Streisand 

Effect, named for Barbra Streisand’s filing of a $50 million lawsuit to suppress an aerial 

photograph of her home as part of a collection of thousands of images of the California 

coastline. The litigation turned an obscure project into a highly trafficked forum where 

huge numbers of people viewed the singer-actress’ house. 

 

“She made it 10 times worse by the way she handled it,” Smith said. 

 

Although it's a tricky legal landscape to navigate, social media doesn’t appear to be a flash

-in-the-pan phenomenon. So going forward, Smith predicted, more and more firms will 

create specialty practices and boutique firms largely devoted to the field might even crop 

up. 

 

“It’s a growing area, because it’s just another area where a client can get into trouble,” he 

said. 

 

--Editing by Elizabeth Bowen and Jeremy Barker.  
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