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CLE Credits

• Neither the Connecticut Judicial Branch nor the Commission on Minimum 

Continuing Legal Education approves or accredits CLE providers or 

activities. 

• It is the opinion of this provider that this webinar qualifies for up to 1 

hour towards your annual CLE requirement in Connecticut, including 0 

hours of ethics/professionalism.



Cryptocurrency

• Cryptocurrency is an industry with 

a market capitalization of over 

$900 billion.  This is down from 

over $2.9 trillion just over a year 

ago.  

• The need for regulation exists due 

to the losses being sustained by 

mostly unsophisticated investors 

and a massive amount of fraud 

that is being committed against 

them.  

• However, the unique nature of 

cryptocurrency makes it difficult to 

regulate effectively. 



Cryptocurrency 
Overview



What is Cryptocurrency?

• Defined as a virtual currency that uses computer 
code and blockchain technology to operate in a 
decentralized manner (i.e., there is no need for 
any person, bank or company to manage the 
system).  

• A cryptocurrency offering is known as an Initial 
Coin Offering (ICO) in which funds are raised by 
the creators of a cryptocurrency in return for coins 
or tokens of that cryptocurrency.  

• It is the equivalent of an IPO for a stock-based 
company. 



Key Features of 
Cryptocurrency

The use of “cryptography” - how cryptocurrency gets its 

name – a method of sending fully encrypted data that can 

only be read or decoded with a unique key or algorithm to 

unlock it.  

The use of blockchain technology - a distributed 

ledger technology that contains a public record of all 

transactions made to any given network. It is the digital 

equivalent of real estate land records.

Anonymity.  Only the wallet address for each transaction 

(which is either the address for a cryptocurrency exchange 

or an individual wallet holder) is a public record. 



Key Features of 
Cryptocurrency

Lack of government or other centralized authority 

involvement.  With cryptocurrency, the authority is 

decentralized over a distributed network of computers 

which are spread all over the world.

Deflationary nature. Most cryptocurrencies have a 

limited and pre-determined supply, which is coded 

into its underlying algorithm. By limiting supply, the 

value will ideally go up over time as demand 

increases.



Different Types of Cryptocurrency   

• As of July 2022, there are more than 20,000 different cryptocurrencies 
in existence (most of them tokens). The different types include:

Stablecoins

Designed to track the 

US Dollar or otherwise 

provide price stability.

Utility tokens 

Designed to give users 

access to products and 

services. 

Meme tokens

Have no utility; often 

inspired by social media 

memes and jokes.

DAOs

Decentralized 

autonomous 

organizations.  Designed 

to give holders a vote on 

various actions to be 

taken by the DAO. 



Cryptocurrency Assets

• There are also various cryptocurrency assets that can be recorded on the 

blockchain, including:  

• Non-fungible tokens (NFTs) – Collectibles such as art and music that come 

with proof of ownership on the blockchain, including Bored Ape Yacht Club 

NFTs, Beeple digital art.  

• Metaverse land and other items.  Users can purchase real estate and other 

items (businesses, airports, etc.) in various metaverse games.



Industries to be Impacted by Cryptocurrency 
and/or Blockchain Technology

Banking Real Estate Gambling
Video 

Gaming 

Legal Healthcare Travel Education

Politics



The Need to Regulate Cryptocurrency

• Cryptocurrency fraud caused at least $14 billion in losses in 2021, which 

was up from $7.8 billion in losses from 2020, although the percentage of 

fraudulent transactions decreased to a record low of 0.15%.  

• Various types of fraud include hacking users’ accounts through Phishing 

attacks, gaining access to seed phrases of cryptocurrency wallets through 

deceptive means, rug pulls, honeypots, fake renounces and other scams in 

cryptocurrency offerings, and SIM swap attacks. 



Is Cryptocurrency a Security?

The Howey Test

• The SEC has ruled that any cryptocurrencies which meet all four of the criteria of 
the “Howey Test,” from the case of SEC v. W.J. Howey, 328 U.S. 293 (1946) will be 
deemed investment contracts that are subject to regulation as securities. 

• According to the Howey test, an investment contract is one that involves: 

1. An investment of money; 

2. In a common enterprise; 

3. With the expectation of a profit; 

4. That is derived from the efforts of others.



Is Cryptocurrency a 
Security?

• In Howey, all 4 criteria were met 

because the citrus groves were 

bought with money from a pool 

of common investors who were 

expecting to make a profit from 

the revenues of the citrus grove.  

• They were dependent on the W.J. 

Howey Company’s ability to sell it 

citrus product profitably since 

they had no experience in 

agriculture or selling citrus 

products. 



Is Cryptocurrency a Commodity or 
Commodity Interest? 

If the cryptocurrency is deemed to be a commodity or commodity interest, the 

CFTC has regulatory jurisdiction over derivative transactions (e.g., swaps, futures or 

options on cryptocurrencies) and has anti-fraud authority on cryptocurrencies itself

Enforcement Actions:

• CFTC has brought actions against cryptocurrency derivative trading facilities for 

failure to comply with CFTC requirements for regulated derivative exchanges

• CFTC can bring enforcement actions even if the transaction does not involve a 

derivative. Cryptocurrencies are commodities as defined under the CEA, and the 

CFTC maintains it can police any fraudulent or deceptive activity involving 

currency spot, cash and forward transactions.

MORE



Is Cryptocurrency a Commodity or 
Commodity Interest? 

• CFTC determined Bitcoin and all cryptocurrencies were commodities but unclear 

whether all courts will agree with CFTC’s broad view of its jurisdiction

• CFTC v. McDonnell – in 2018, federal district judge confirmed CFTC position

• March 2021 CFTC brought a case against Coinbase for false, misleading or 

inaccurate reporting of spot cryptocurrency transactions on its platform

• CFTC asserted jurisdiction through “retail commodity transactions”

• Leveraged, margined or financed by offeror

• Retail commodity transactions do not apply to transactions that result in “actual 

delivery” within 28 days

• Retail customer can possess and control the entire cryptocurrency purchased 

(including margin portion) and use it freely in commerce without seller retaining 

interest over cryptocurrency
MORE



Is Cryptocurrency a Commodity or 
Commodity Interest? 

• CFTC separate jurisdiction over swaps

• May have jurisdiction even if the cryptocurrency is ultimately determined not 

to be a commodity

• October 2020 - BitMEX civil enforcement action

• Accused of running unregistered trading platform – leveraged retail 

commodity transactions, futures, options and swaps on cryptocurrency 

allowing traders to leverage 100 to 1

• DOJ same day criminally indicted three owners and officer of BitMEX for 

failure to maintain AML program, to file SARs and to implement Know Your 

Customer (KYC)



Securities and
Exchange Commission
Stance on Cryptocurrencies



What Have the Federal Regulators 
Been Doing?

No SEC rulemaking, so far.  Notable SEC Enforcement Actions:

• SEC vs. Shavers.  First known cryptocurrency enforcement action in 2013.  Bitcoin 

Savings and Trust (“BTCST”) was charged with defrauding investors by falsely promising 

them up to 7% weekly interest from Bitcoin market arbitrage activity and engaging in a 

Ponzi scheme.  BTCST was fined and ordered to return the stolen funds to investors.

• The DAO Case.  The DAO (a/k/a the Genesis DAO) was the subject of a 2017 SEC 

investigative report. The creators of The DAO raised over $150 million in Ethereum in an 

ICO offering for The DAO tokens.  However, the smart contract for the tokens was 

hacked and investors lost their money.  The SEC concluded that federal securities laws 

applied whether the securities are purchased using U.S. Dollars or virtual currencies and 

whether they are distributed in certificated form or through blockchain technology 



• SEC vs. Telegram Group Inc.  The SEC prevailed in an injunction action against 

popular messaging application Telegram in May 2020.  The Court found in favor of the 

SEC’s argument that Telegram’s plan to issue its Graham cryptocurrency would be an 

offering of securities to which no exemption to the securities laws would apply.

• SEC vs. Ripple Labs.  Pending enforcement action against Ripple Labs alleging that it 

engaged in an unregistered securities offering of the Ripple cryptocurrency.  The case 

will have important implications for the industry once it is resolved. The SEC claims 

that investors in Ripple are depending on the efforts of Ripple’s development team 

and thus it is an investment contract under the Howey test. Ripple Labs has countered 

that it is sufficiently decentralized like Ethereum and thus it is not a security.  

• In re: Polonex.  Settlement with cryptocurrency exchange Polonex in 2021 for $10.4 

million dollars on charges that it was operating as an unregistered digital asset 

exchange.   

• In re: Kardashian. On October 3, 2022, it charged Kim Kardashian for promoting the 

EthereumMax cryptocurrency on her social media accounts without disclosing the 

payments she received for the promotion.



• SEC No Action Letters.  In re: Turnkey Jet, Inc. and In re: Pocketful of Quarters.  The 

SEC has issued no action letters for digital tokens being issued for air charter services 

and mobile video games, respectively where it found that the purchasers thereof had 

no “reasonable expectation of profit.”  Thus, the third prong of the Howey test was not 

met.

• Congressional regulation.  The $1 trillion dollar infrastructure bill that was signed by 

President Biden in November 2021 contains provisions that would tax cryptocurrency 

trades exceeding $10,000.   The bill puts the onus on cryptocurrency brokerages to 

keep track of the transactions.  But this will be difficult to enforce since, among other 

things, transactions can be conducted without the use of an exchange.

• Possible Means of Compliance.  For cryptocurrency companies that want to avoid 

SEC enforcement actions, one possible solution is to engage in a Regulation 

Crowdfunding investment offering.  However, the costs of engaging in such an offering 

can be prohibitive.   Companies are unlikely to incur those costs while the SEC’s 

enforcement power remains unclear and while its enforcement actions have been 

selective.



State Regulatory 
Efforts Regarding
Cryptocurrency



North American Securities Administrators 
Association (NASAA)

NASAA on Cryptocurrency

• Listed investments tied to cryptocurrencies and digital assets as a top investor threat for 

2022

• Has not released a model rule regarding cryptocurrencies and digital assets

• Publicized positions:

• August 8, 2022 Request for Comment Regarding Executive Order No. 14067, Ensuring 

Responsible Development of Digital Assets

• September 9, 2022 NASAA’s Position on S. 4760/ H.R 8730, the Digital Commodities 

Consumer Protection Act of 2022 



Connecticut Department of Banking 
Perspective

 Cryptocurrency/Fintech Committee

- Representatives from all divisions

 Investor Protection

 Investigation and Enforcement



State Legislative Efforts

• At least 17 states have passed laws regulating 

cryptocurrency and at least 16 other states had 

legislation pending in 2021.  

• Connecticut passed a bill in 2018 providing that Bitcoin 

and other virtual currencies fall under the existing 

money transmitter laws.  Among other things, this 

requires cryptocurrency exchanges to be licensed and 

have a surety bond.  

• This is the reason why Binance and some other 

cryptocurrency exchanges ban Connecticut residents. 



State Legislative Efforts
(continued)

• Some states are using legislation to encourage the 

development of the cryptocurrency industry.  

Wyoming, for instance, has started a $4 million 

cryptocurrency staking and advisory program to be 

administered by the University of Wyoming. 

• Other states are more interested in regulating 

cryptocurrency. In June 2022, New York’s  Senate and 

Assembly passed legislation to impose a two-year 

moratorium on cryptocurrency mining operations 

using fossil fuels.  However, Governor Kathy Hochul has 

not signed the legislation into law yet. 



Questions?



Resources / Helpful Links

• SEC Crypto Assets and Cyber Enforcement Actions –

• https://www.sec.gov/spotlight/cybersecurity-enforcement-actions

• NASAA 2022 Top Investor Threats –

• https://www.nasaa.org/61477/nasaa-reveals-top-investor-threats-for-2022/

• NASAA Comment Letters –

• https://www.nasaa.org/wp-content/uploads/2022/09/NASAA-Letter-to-Committee-

Leadership-Regarding-the-DCCPA-9-9-22-F.pdf

• https://www.nasaa.org/wp-content/uploads/2022/08/NASAA-Comment-Letter-re-Treasury-

Digital-Assets-RFI-8-8-2022.pdf

https://www.sec.gov/spotlight/cybersecurity-enforcement-actions
https://www.nasaa.org/61477/nasaa-reveals-top-investor-threats-for-2022/
https://www.nasaa.org/wp-content/uploads/2022/09/NASAA-Letter-to-Committee-Leadership-Regarding-the-DCCPA-9-9-22-F.pdf
https://www.nasaa.org/wp-content/uploads/2022/08/NASAA-Comment-Letter-re-Treasury-Digital-Assets-RFI-8-8-2022.pdf


Donna Brooks is a partner at the law firm of Shipman & Goodwin LLP and is the

Chair of the Connecticut Department of Banking Securities Advisory Council. In

addition to acting as outside general counsel to companies in a variety of

industries, Donna has represented companies and investors in numerous private

placements and public securities offerings and assisted public companies with

their periodic SEC filings and other securities law compliance matters.

For full bio, please see https://www.shipmangoodwin.com/people/donna-l-

brooks.html

dbrooks@goodwin.com; (860) 251-5917
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MARK W. KLEIN is a principal of Brody Wilkinson PC and a member of the firm’s Business and Real Estate Groups. His primary 
practice areas include mergers and acquisitions, business transactions, securities law, general contract matters, commercial real 
estate transactions, franchise law and entertainment law.

As part of his practice, Mr. Klein represents business owners in all stages of the business cycle. He assists start-up companies with 
forming business entities and raising seed money from investors. He helps businesses grow and develop by preparing operating 
agreements that govern the company’s operations and all necessary contracts specific to the company’s industry. Mr. Klein also 
creates business succession plans to transition the ownership of family-owned businesses to their next generations. In addition, he 
helps many business owners successfully sell their assets or equity interests, often in complex, multi-million dollar transactions.

Mr. Klein is a Co-Vice Chair of the Connecticut Bar Association’s Business Law Section and is also the former Chairman of the 
Securities Law Committee. He is a member of the American Bar Association’s Business Law Section, the American Bar Association’s
and Connecticut Bar Association’s Franchise Law Sections and the Greater Bridgeport Bar Association’s Business Law and Real Estate 
Sections. Mr. Klein is on the Securities Advisory Council to the Connecticut Banking Department.  He was a member of the CUSA 
Regulations Task Force that worked with the Connecticut Department of Banking to propose revisions to Connecticut’s securities 
regulations. Previously, he served on the drafting committee for a comment letter submitted jointly by several American Bar 
Association committees regarding the SEC’s final crowdfunding rules. Active in the community, he has performed pro bono legal 
services for the Pro Bono Partnership and Volunteer Lawyers for the Arts. He graduated from the Bridgeport Regional Business 
Council’s Leadership Greater Bridgeport program.

Mr. Klein received a B.A. in Public Policy Studies from Duke University and a J.D. from Fordham University School of Law. He also 
attended the Institute of Advanced Legal Studies in London, UK. Prior to joining Brody Wilkinson, he worked for a general practice 
law firm in West Haven, Connecticut.



PETER J. BILFIELD, co-chair of the Investment Management and Private Funds group, counsels emerging to established investment 
managers and private investment funds in investment management and corporate and securities matters. He organizes domestic 
and offshore private investment funds as single entity, parallel or "master-feeder" structures. Peter also works extensively with non-
U.S. investment firms located throughout Europe, Asia and Australia on U.S. securities and regulatory matters. He provides ongoing 
regulatory, securities, commodities and general corporate advice to investment advisers and their affiliates.

With respect to investor-side representations, Peter assists institutional investors, including pension plans, with conducting 
reviews and negotiating the terms of their investments. He also represents seed investors in negotiating and structuring seed
investments with emerging managers.

Peter's corporate and securities representation focuses on the "middle markets" and assisting issuers with securities offerings,
including mergers and acquisitions, and general corporate governance.

Clients seek Peter out for his seasoned, rational and succinct legal advice, as well as his passionate and thoughtful representation. 
They appreciate his distinct ability to understand their goals and how they interplay with all the parties involved, including investors, 
regulators, auditors, administrators, employees and non-U.S. counsel.

Peter has been quoted in the print media on issues confronting private fund managers and has been a contributor to articles 
published in the Hedge Fund Law Report and other periodicals. He is on the advisory board of the Connecticut Hedge Fund 

Association and the Securities Advisory Council of the Connecticut Banking Department.



Elizabeth Mullin, Esq.  

Connecticut Department of  Banking

Liz Mullin is a Staff  Attorney with the Connecticut Department of  Banking’s 

Securities and Business Investments Division whose primary function is prosecuting 

violations of  the Connecticut Uniform Securities Act. Liz is a member of  the 

Department’s Cryptocurrency and FinTech Committee serving on both the 

legislative and education subcommittees. In addition, Liz serves as a member of  the 

Investment Adviser Resources and Publication Group, a NASAA project group 

responsible for producing industry friendly resources aimed at helping state 

registered investment advisers navigate regulatory compliance. 


