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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 15-60968-CIV-COHN/STRAUSS

JENNIFER YOUNG, as the Administratrix
and personal representative of the estate
of JERMAINE McBEAN,

Plaintiff,

V.

SHERIFF GREGORY TONY, in his official
capacity, and PETER PERAZA,

Defendants.
/

OMNIBUS ORDER ON DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

THIS CAUSE is before the Court upon Defendant Peter Peraza’s Motion for Final
Summary Judgment [DE 159] (“Peraza MSJ”), Defendant Sheriff Gregory Tony’s?
Motion for Summary Judgment [DE 162] (together with the Peraza MSJ, “MSJs”), and
Plaintiff's Motion to Strike [DE 186]. The Court has considered the MSJs and the
Motion to Strike; Plaintiffs Responses to the MSJs [DE 170, 172]; Defendant Tony’s
Response to the Motion to Strike [DE 188]; Defendants’ Replies in support of the MSJs
[DE 182, 183]; Plaintiff's Reply in support of the Motion to Strike [DE 189]; all
Statements of Undisputed Material Facts [DE 160, 163, 171, 173, 182,2184] (each a
“Statement of Facts”); Plaintiff's Notice of Supplemental Authority [DE 190] and the

record in this case and is otherwise advised in the premises.

L All claims asserted against Defendant Tony in his official capacity are interpreted as claims against the
Broward Sheriff's Office. See Busby v. City of Orlando, 931 F.2d 764, 776 (11th Cir. 1991).

2 Plaintiff's Response to Defendant Peraza’s Statement of Facts included some additional facts in
accordance with Local Rule 56.1. Defendant Peraza replied to these additional facts in a section of his
Reply brief.
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l. BACKGROUND?

This case is about the fatal shooting of Jermaine McBean by Defendant Peraza,
a Broward Sheriff’s deputy. On July 31, 2013, Mr. McBean purchased an air rifle at a
pawn shop.* DE 160 at 1 17-18; DE 171 at  17-18. The clerk who sold him the air rifle
wrapped it in garbage bags before Mr. McBean left the shop to walk home, but at some
point the garbage bags came off.> DE 160 at {1 18, 20; DE 171 at 11 18, 20. As Mr.
McBean was walking home along North Dixie Highway, several passers-by spotted him
carrying the air rifle openly and called 911.6 DE 160 at 1 20; DE 171 at 1 20,7 70. The
Broward Sheriff’s Office (“BSO”) dispatched deputies to the scene, and Defendant
Peraza was among those who responded. DE 160 at 1 23, 28, 33; DE 171 at 1 23,
28, 33. Deputies Brad Ostroff, Richard LaCerra, and Luis Silberberg® also responded.
DE 160 at 1 24-26, 29, 43-44; DE 171 at 1|1 24-26, 29, 43-44.

Deputy LaCerra observed Mr. McBean as he walked along North Dixie Highway,
saw a pedestrian walking toward Mr. McBean on the same sidewalk, and saw Mr.

McBean and the pedestrian pass each other without incident. DE 171 at § 72; DE 182

3 Defendant Tony’s Statement of Facts adopts Defendant Peraza’s Statement of Facts in its entirety and
restates some of the same facts. This section will therefore cite only to Defendant Peraza’s Statement of
Facts, as Defendant Tony’s does not assert any additional, material facts.

4 Plaintiff objects to Defendant Peraza’s reliance on the testimony of the pawn shop clerk because no one
at the pawn shop would speak with Plaintiff’s investigator and the shop claimed that all surveillance
cameras were broken on the day Mr. McBean purchased the air rifle. DE 171 at { 17. There is no
dispute that Mr. McBean purchased the air rifle.

5 Defendant Peraza asserts that Mr. McBean removed the garbage bags himself, but the exhibit he cites
to in support of that assertion only shows that the bags came off, not that Mr. McBean himself removed
them. DE 161-7 at 7, lines 8-12. Plaintiff disputes the assertion that Mr. McBean removed the garbage
bags intentionally. DE 171 at { 20.

8 Mr. McBean'’s general demeanor as he walked is in dispute. Defendants assert that he was yelling to
himself and acting aggressively. DE 160 at § 22. Plaintiff asserts he was simply walking calmly. DE 171
at 1 22.

" Defendant Peraza’s Statement of Facts makes several assertions in this paragraph to which Plaintiff
objects, but she does not object to the fact that several citizens called 911.

8 Plaintiff disputes that Deputy Silberberg responded. DE 171 at Y 24.

2
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at 1 72. Deputy LaCerra did not interfere in the pedestrian’s approach toward Mr.
McBean, but he did shut down the roads in the surrounding area. DE 160 at  30; DE
171 at 11 30, 72; DE 182 at  72.

It is unclear whether Mr. McBean was aware of the BSO’s presence. Defendant
Peraza asserts that as he drove past Mr. McBean, with his siren off but his emergency
lights on, Mr. McBean began to walk faster, and from this Defendant Peraza concluded
that Mr. McBean had seen him. DE 160 at § 33. Plaintiff disputes that Mr. McBean
began walking faster, though she provides no supporting evidence. DE 171 at { 33.
Regardless, however, Defendant Peraza’s subjective belief does not definitively
establish that Mr. McBean was aware of the deputies’ presence.

Mr. McBean entered the Greentree Apartments complex, where he lived,
carrying the air rifle across his shoulders, behind his neck, with his arms draped over
the barrel and the stock. DE 160 at 11 32, 44; DE 171 at 1 32, 44. Greentree
Apartments is a square residential apartment complex with a community pool. DE 160
at 1 35; DE 171 at 1 35. The responding deputies all followed Mr. McBean into the
apartment complex, where other residents were enjoying the pool. DE 160 at { 37, 42-
44; DE 171 at 1 37, 42-44. Defendant Peraza and Deputy LaCerra led the pursuit and
began running after Mr. McBean, who was 15-20 yards ahead of them. DE 160 at |1
40, 42-43; DE 171 at 11 40, 42-43.

Here the exact sequence of events becomes unclear. At some point the
deputies drew their guns, but the Statements of Facts do not specify exactly when.®

And while it is undisputed that the deputies yelled commands to Mr. McBean as they

% In a video deposition taken in 2015, Deputy LaCerra stated that he drew his gun shortly after exiting his
car. DE 171-6 at 19-20.

3
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pursued him, what specifically was yelled and when is in dispute. There appears to be
no genuine disagreement, however, that as they were still advancing upon Mr. McBean
and as he continued his walk away from them, Defendant Peraza and Deputy LaCerra
yelled for him to stop.’® DE 160 at 11 38-39, 46; DE 171 at 11 38-39, 46. Mr. McBean
initially continued walking, however. DE 160 at 1 39; DE 171 at 1 39. Plaintiff contends
that Mr. McBean could not hear the commands because he was listening to music
through earbuds, which should have been obvious to the deputies. DE 171 at | 51.
Defendant Peraza asserts, however, that none of the deputies saw earbuds in Mr.
McBean’s ears. DE 160 at  66. Defendant Peraza and Deputy LaCerra continued
yelling at Mr. McBean to freeze until they were 10-15 feet behind him, at which point he
did abruptly stop. DE 160 at § 50; DE 171 at § 50. The Statements of Fact do not
specify how long the deputies were yelling commands to him before he stopped.!!
What happened next is disputed. Defendants contend that Mr. McBean looked
back over his left shoulder, perceived the deputies, and spun his body around, bringing
the air rifle over his head to point at the deputies. DE 160 at 1Y 52-54. Plaintiff asserts
Mr. McBean never looked back and never pointed the air rifle at anybody, but just
started to slowly turn around, the gun still straddled across his shoulders. DE 171 at {1
52-54. It is undisputed, though, that Defendant Peraza shot Mr. McBean, and that Mr.

McBean died as a result.

10 Defendant Peraza asserts that Deputy LaCerra also yelled at Mr. McBean not to turn around. DE 160
at 1 52. Deputy LaCerra testified during a video deposition that he also yelled at Mr. McBean both to drop
the weapon and not to remove it from his shoulders. DE 171-6 at 19, line 5-8.

11 1n a 2015 video deposition, however, Deputy LaCerra stated that it was probably less than ten seconds.
DE 171-6 at 15, lines 4-5.

4
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Plaintiff initiated this action on May 11, 2015. DE 1. The matter was stayed
pending the resolution of a parallel state criminal action. DE 58. The criminal
proceeding ended on December 13, 2018, when the Florida Supreme Court affirmed
the lower court’s finding that section 776.012(2) of the Florida Statutes, commonly
known as the Stand Your Ground Law, applied to law enforcement officers and
Defendant Peraza was therefore immune from criminal prosecution in Florida courts.

State v. Peraza, 259 So. 3d 728, 733 (Fla. 2018). On February 4, 2019, the Court lifted

the stay in this action. DE 89. Extensive motion practice ensued, culminating in the
dismissal of all but the following three claims alleged in the Third Amended Complaint:
Unlawful Use of Deadly Force under 42 U.S.C. § 1983 against Defendant Peraza
(Count 1); Wrongful Death under Florida law against Defendant Peraza (Count XI); and
Wrongful Death, Respondeat Superior Liability, under Florida law against Defendant
Tony (Count XIl). Defendants assert in the MSJs that they are entitled to summary
judgment on all remaining claims.

Il. LEGAL STANDARD

A federal court will grant summary judgment if the pleadings and the record show
“that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). “When considering a motion for
summary judgment, including one asserting qualified immunity, courts must construe
the facts and draw all inferences in the light most favorable to the nonmoving party and

when conflicts arise between the facts evidenced by the parties, they must credit the

nonmoving party's version.” Teel v. Lozada, 826 F. App'x 880, 884 (11th Cir. 2020)
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(quoting Eeliciano v. City of Miami Beach, 707 F.3d 1244, 1252 (11th Cir. 2013))

(internal quotation marks omitted).
The movant first bears the initial responsibility of demonstrating the absence of a

genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The

burden of production then shifts to the nonmoving party who must come forward with

specific facts showing a genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986). “An issue [of material fact] is not ‘genuine’ if it
is unsupported by the evidence or is created by evidence that is ‘merely colorable’ or

‘not significantly probative.” Flamingo S. Beach | Condo. Ass’n, Inc. v. Selective Ins.

Co. of Southeast, 492 F. App’x 16, 26 (11th Cir. 2012) (quoting Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249-50 (1986)). “A mere scintilla of evidence in support of
the nonmoving party’s position is insufficient to defeat a motion for summary judgment;
there must be evidence from which a jury could reasonably find for the non-moving
party.” Id. at 26-27 (citing Anderson, 477 U.S. at 252). If the nonmoving party fails to
come forward with “significant, probative evidence demonstrating the existence of a
triable issue of fact,” and if the moving party has shown that “on all the essential
elements of its case on which it bears the burden of proof at trial, no reasonable jury
could find for the nonmoving party,” then the movant is entitled to summary judgment.

Rich v. Sec'y, Fla. Dept. of Corr., 716 F. 3d 525, 530 (11th Cir. 2013) (quoting United

States v. Four Parcels of Real Prop. in Greene & Tuscaloosa Cntys. in State of Ala.,

941 F.2d 1428, 1438 (11th Cir.1991)).
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II. DISCUSSION

This case presents a genuine dispute as to whether Mr. McBean posed a
significant, immediate threat of serious physical harm to Defendant Peraza or others at
the scene of the shooting. Taking the facts in the light most favorable to Plaintiff, a
reasonable jury could find that Defendant Peraza violated Mr. McBean'’s clearly-
established constitutional right to be free from excessive use of force. Defendant
Peraza therefore is not entitled to summary judgment.

A. Objections to Defendant Peraza’s Statement of Facts

Plaintiff raises two objections to Defendant Peraza’s Statement of Facts that
must be addressed before discussing the parties’ substantive arguments. First, she
asserts that some of the facts Defendant Peraza includes in his Statement of Facts are
taken from sources that were not properly disclosed to her.*> And second, she
expresses doubt that Deputy Silberberg was present at the shooting at all and objects to
all the facts for which his testimony is the supporting source.

The Court need not rule on these objections now because neither affects the
following discussion. The crucial question in this proceeding is what happened in the
moments immediately before Defendant Peraza shot Mr. McBean. The parties’
accounts of those moments differ in significant ways. But because courts must resolve
all factual disputes in favor of the nonmovant when disposing of a motion for summary

judgment, Plaintiff's version of events must be credited here. See Cantu v. City of

Dothan, Ala., No. 18-15071, 2020 WL 5270645, at *2 (11th Cir. Sept. 3, 2020) (“W]here

2 Two doctors testified for the defense in Defendant Peraza'’s criminal prosecution to various facts and
theories about Mr. McBean’s mental state at the time of his death. DE 160 at 1-15. Defendant Peraza
cited to transcripts of that testimony in his Statement of Facts, but Plaintiff asserts the transcripts were
never disclosed to her and the doctors were never named as experts in this action.

7
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there are varying accounts of what happened, the proper standard requires us to adopt

the account most favorable to the non-movant[ ].”) (quoting Smith v. LePage, 834 F.3d

1285, 1296 (11th Cir. 2016)) (quotation marks omitted) (second alteration in original).
Defendant Peraza’s Statement of Facts must therefore be disregarded in this
proceeding anyway, whatever his supporting sources may be.

The Court will now turn to the parties’ substantive arguments.

B. Count I: Excessive Force/Fourth Amendment Claim against Peraza

In Count I, Plaintiff asserts that in using deadly force, Defendant Peraza violated
Mr. McBean’s Fourth Amendment right. The Fourth Amendment guarantees the right to
be free from unreasonable searches and seizures by the government, which includes

the right to be free from excessive force during a seizure. Mercado v. City of Orlando,

407 F.3d 1152, 1156 (11th Cir. 2005). Under the Fourth Amendment, a seizure occurs
when an officer, “by means of physical force or show of authority, has in some way

restrained the liberty of a citizen . . ..” Roberts v. Spielman, 643 F.3d 899, 905 (11th

Cir. 2011) (quoting Terry v. Ohio, 392 U.S. 1, 19 n. 16 (1968)) (internal quotation marks
omitted).

Excessive force claims are analyzed under the Fourth Amendment’s “objective

reasonableness” standard. Graham v. Connor, 490 U.S. 386, 388 (1989). “Determining

whether the force used to effect a particular seizure is ‘reasonable’ under the Fourth
Amendment requires a careful balancing of the ‘nature and quality of the intrusion on
the individual’'s Fourth Amendment interests’ against the countervailing governmental

interests at stake.” 1d. at 396 (quoting Tennessee v. Garner, 471 U.S. 1, 8 (1985)).

“[T]he test of reasonableness under the Fourth Amendment is not capable of precise
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definition or mechanical application.” Id. (quoting Bell v. Wolfish, 441 U.S. 520, 559

(1979)) (internal quotation marks omitted). Rather, “its proper application requires
careful attention to the facts and circumstances of each particular case, including the
severity of the crime at issue, whether the suspect poses an immediate threat to the
safety of the officers or others, and whether he is actively resisting arrest or attempting
to evade arrest by flight.” Id. “The ‘reasonableness’ of a particular use of force must be
judged from the perspective of a reasonable officer on the scene, rather than with the
20/20 vision of hindsight.” Id. Courts must allow for the fact that “police officers are
often forced to make split-second judgments—in circumstances that are tense,
uncertain, and rapidly evolving—about the amount of force that is necessary in a
particular situation.” Id. at 39697 (internal citations omitted).
i. The Constitutional Violation

Defendant Peraza asserts that his actions were objectively reasonable and
therefore there was no constitutional violation. He cites to several Eleventh Circuit
cases to support his argument, none of which are convincing because each involved
victims who made overtly aggressive actions against law enforcement.'® Here, the
Court is obliged to accept Plaintiff’'s contention that Mr. McBean was not aggressive
towards the BSO deputies. Defendant Peraza also places great weight in a Florida
state judge’s finding, pursuant to Florida’s Stand Your Ground Law, that his application

of deadly force in the instant case was objectively reasonable. But Defendant Peraza’s

13 The cited cases are: Btesh v. City of Maitland, Fla., No. 6:10-CV-71-ORL-19DAB, 2011 WL 3269647
(M.D. Fla. July 29, 2011), aff'd sub nom. Btesh v. City of Maitland, FL, 471 F. App'x 883 (11th Cir. 2012)
(victim struck his caretaker in the head and then advanced upon a police officer); Martinez v. City of
Pembroke Pines, 648 F. App'x 888 (11th Cir. 2016) (victim struck a police officer in the head and then
advanced upon him after being tased); McCormick v. City of Fort Lauderdale, 333 F.3d 1234 (11th Cir.
2003) (victim battered a woman and then advanced upon a police officer with a walking stick in hand);
and Garczynski v. Bradshaw, 573 F.3d 1158 (11th Cir. 2009) (victim pointed a gun at a police officer).

9
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reliance upon the outcome of his criminal prosecution is misplaced. Plaintiff was not a
party to those proceedings, she did not examine any of the witnesses who testified
there, and she did not present any evidence there. Her claims are civil in nature and
thus entirely distinct from the state’s criminal charges, and her proffered evidence and
her burden of proof will necessarily be different as well. In short, this is a different
action, and neither res judicata nor collateral estoppel is applicable here. See Prof'l

Roofing & Sales, Inc. v. Flemmings, 138 So. 3d 524, 527-28 (Fla. Dist. Ct. App. 2014)

(finding that immunity from criminal prosecution under Florida’s Stand Your Ground Law

does not preclude a victim from bringing a related civil action), Kumar v. Patel, 227 So.

3d 557, 561 (Fla. 2017) (affirming Flemmings and finding that “the Stand Your Ground
law does not confer civil liability immunity to a criminal defendant who is determined to

be immune from prosecution in the criminal case . . . .”); see also Dowling v. United

States, 493 U.S. 342, 349-50, 110 S. Ct. 668, 673, 107 L. Ed. 2d 708 (1990) (finding
that the difference in the burden of proof in civil and criminal actions precludes
application of res judicata and collateral estoppel). Even Defendant Tony concedes that
none of the factual findings in the state criminal matter are binding here. DE 183 at 2.
Defendant Peraza’s argument is therefore without merit.

Crediting Plaintiff's account of the shooting, the Court cannot find that Defendant
Peraza’s actions were objectively reasonable. According to Plaintiff, Mr. McBean was
calmly walking along a pedestrian path, listening to music, and lawfully carrying an air
rifle. He was not suspected of any serious crime, and he was not resisting or evading
arrest. To the contrary, he stopped after the deputies told him to stop. And while it is

undisputed that Defendant Peraza believed that the air rifle was a real firearm, the

10
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Eleventh Circuit has repeatedly held that the mere fact that an individual has a gun does

not, by itself, justify deadly force. Knowles v. Hart, No. 20-11389, 2020 WL 5090393, at

*3 (11th Cir. Aug. 28, 2020). Rather, “[w]here the weapon was . . . and what was
happening with the weapon are all inquiries crucial to the reasonableness
determination. . . . [T]he ultimate determination depends on the risk presented,
evaluating the totality of the circumstances surrounding the weapon.” Id. (quoting Perez

V. Suszczynski, 809 F.3d 1213, 1220 (11th Cir. 2016)) (second alteration in original).

According to Plaintiff, Mr. McBean never moved the air rifle from behind his head, much
less turned and pointed it at the deputies. He therefore could not have fired upon the
deputies even if the air rifle had been a real firearm. And while Defendant Peraza
asserts that he perceived Mr. McBean to be a threat to the other residents at the
Greentree Apartments, Plaintiff asserts that Mr. McBean had already passed the leasing
office and the entrance to the pool and had menaced no one. It is also relevant that Mr.
McBean had passed businesses, traffic, and even a pedestrian on the same sidewalk
without incident, and without any of the deputies trying to intervene. A reasonable jury,
if it accepts Plaintiff's version of events, could find that Mr. McBean did not pose a threat
of serious physical harm to the deputies or others. The Court therefore finds that
Plaintiff's account of the events shows that the deadly force used was excessive and
thus a violation of the Fourth Amendment.
ii. Qualified Immunity

Defendant Peraza argues that he is entitled to summary judgment on this Count

because he is protected by qualified immunity. Qualified immunity is a defense that

government officials may use to shield themselves from litigation for actions they take in

11



Case 0:15-cv-60968-JIC Document 191 Entered on FLSD Docket 12/04/2020 Page 12 of 18

the course of their official discretionary functions. Keating v. City of Miami, 598 F.3d

753, 762 (11th Cir. 2010) (“[G]overnment officials acting within their discretionary
authority are immune from suit unless the official's conduct ‘violates clearly established
[federal] statutory or constitutional rights of which a reasonable person would have

known.””) (quoting GJR Invs., Inc. v. County of Escambia, 132 F.3d 1359, 1366 (11th

Cir.1998)) (second alteration in original). When asserting a qualified immunity defense,
a government official bears the initial burden of showing he was acting within his

discretionary authority when an alleged violation occurred. Glasscox v. Argo, City of,

903 F.3d 1207, 1213 (11th Cir. 2018). The burden then shifts to the plaintiff to show
that the government official violated a constitutional right that was clearly established at
the time of the alleged violation. 1d.
1. Discretionary Authority
It cannot be reasonably disputed that Defendant Peraza was acting in his

discretionary authority when he shot Mr. McBean. “To establish that the challenged
actions were within the scope of his discretionary authority, a defendant must show that
those actions were (1) undertaken pursuant to the performance of his duties, and (2)

within the scope of his authority.” Harbert Int'l, Inc. v. James, 157 F.3d 1271, 1282

(11th Cir. 1998). Defendant Peraza was clearly performing his duties as a deputy when
he responded to the Greentree Apartments, and stopping persons of interest was
clearly within the scope of a deputy’s authority. Plaintiff makes no argument to the
contrary. The Court therefore concludes that Defendant Peraza was acting in his

discretionary authority when he shot Mr. McBean.

12
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2. Clearly Established Law

The Court has already concluded that under Plaintiff’s alleged facts, a
constitutional violation did occur. Defendant Peraza may still be entitled to qualified
immunity, however, if, even under Plaintiff's account of events, he violated a right that
was not clearly established at the time of the violation. There are three ways that a
plaintiff can show that a constitutional right was clearly established: (1) by pointing to a
materially similar case decided by the Supreme Court, the Eleventh Circuit, or the
highest court of the relevant state that clearly establishes the unlawfulness of the police
conduct; (2) by pointing to a broader, clearly established principle that would warn an
individual that certain conduct would violate constitutional rights; or (3) by showing that
the conduct in question is so obviously prohibited by the Constitution that its

unlawfulness should have been readily apparent. Hunter v. Leeds, City of, 941 F.3d

1265, 1278 (11th Cir. 2019).

The Court finds that it was a well-established principle long before Mr. McBean’s
death that an officer may not use deadly force against individuals who present no
immediate threat of serious injury to the officer or others. See Garner, 471 U.S. at 11;

see also Mercado, 407 F.3d at 1160 (finding a violation of the clearly-established

principle that “deadly force cannot be used in non-deadly situations.”), Suszczynski, 809
F.3d at 1222 (“[T]he use of deadly force against a non-resisting suspect who posed no
danger violates a suspect's Fourth Amendment right to be free from excessive force.”)

(quoting Morton v. Kirkwood, 707 F.3d 1276, 1283 (11th Cir. 2013)) (internal quotations

omitted). In the situation that Plaintiff describes, Mr. McBean presented no threat of

serious injury to the deputies or the Greentree Apartment residents. Plaintiff asserts

13
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that Mr. McBean was doing nothing more than walking calmly through the apartment
complex. He was not suspected of a violent crime, he was not behaving in a
threatening manner, and he was not escaping or resisting arrest. Most importantly, in
the position in which Plaintiff asserts Mr. McBean was holding the air rifle, slung across
his shoulders with his hands draped over the barrel and the stock, he could not have
fired upon the deputies or the other residents. The Court concludes that under
Plaintiff's asserted facts, Mr. McBean did not present a danger to anyone, and
Defendant Peraza was fairly on notice that the use of deadly force in that situation was
excessive.

In summary, “[g]ualified immunity does not apply at the summary judgment stage
given the light in which [the Court] must view the evidence now.” Cantu, WL 5270645 at
*14 (first alteration in original). Of course, Defendant Peraza “may yet prevail on
[qualified immunity] grounds at or after trial on a motion for a judgment as a matter of

law.” Teel, 826 F. App’x at 889 (quoting Cottrell v. Caldwell, 85 F.3d 1480, 1487 (11th

Cir. 1996)) (internal quotation marks omitted) (alteration in original). But Plaintiff is
entitled to a trial on her excessive force claim. See id.

C. Count XI: Wrongful Death Claim against Peraza

In Count Xl, Plaintiff asserts a wrongful death claim under Florida law against
Defendant Peraza. Defendant Peraza argues that he is entitled to summary judgment
on this Count because he has a complete defense under Florida Statutes 88 776.05,
768.28, and 776.085. Plaintiff responds that there are too many genuine disputes of
material fact for any of these statutes to provide a defense. The Court agrees with

Plaintiff.

14
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Section 776.05 of the Florida Statutes provides that a law enforcement officer is
justified in the use of any force which he “reasonably believes to be necessary to defend
himself . . . or another from bodily harm while making [an] arrest.” Fla. Stat. §
776.05(1). Defendant Peraza concludes that he was “well within his right under state
law to use deadly force,” DE 159 at 17, but his only support for this argument is the
Florida court’s determination that his actions were objectively reasonable. As already
discussed, the outcome of the parallel state criminal action is not binding, and the Court
has already determined that Defendant Peraza’s actions were not objectively
reasonable under Plaintiff's alleged facts. Given the material facts in dispute, the Court
cannot grant summary judgment on this Count pursuant to 8§ 776.05.

Florida’s waiver of sovereign immunity is similarly unavailing. Section 768.28 of
the Florida Statutes provides that law enforcement officers cannot be held liable for
injuries they inflict in the course of their employment unless they “acted in bad faith or
with malicious purpose or in a manner exhibiting wanton and willful disregard of human
rights, safety, or property.” Fla. Stat. § 768.28(9)(a). Here, too, Defendant Peraza
argues that the outcome of his criminal prosecution is determinative of his entitlement to
sovereign immunity and again, his reliance on the state court’s findings is misplaced.

As Defendant Peraza himself states, the phrase “wanton and willful disregard of human
rights or safety” has been interpreted to mean “conduct that is worse than gross

negligence.” DE 159 at 19. Construing the facts in Plaintiff's favor, the Court concludes
that a reasonable jury could find that Defendant Peraza’s conduct was worse than gross

negligence. He is therefore not entitled to sovereign immunity on this Count.

15
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Finally, 8 776.085 of the Florida Statutes provides a complete defense against a
wrongful death lawsuit where the suit arises from the plaintiff's commission or attempted
commission of a forcible felony. Fla. Stat. § 776.08. Defendant Peraza asserts that Mr.
McBean committed aggravated assault, which qualifies as a “forcible felony,” by
pointing the air rifle at the BSO deputies, and thus 8§ 776.085 is applicable. Whether Mr.
McBean did in fact point the air rifle at the deputies is contested and must be decided by
a jury. Defendant Peraza has therefore failed to show that this or any Florida statute
entitles him to summary judgment on Count XI.

D. Count Xll: Wrongful Death Claim against Tony

In Count XIlI, Plaintiff asserts a wrongful death claim against Defendant Tony
under a respondeat superior theory of liability. Defendant Tony argues that he is
entitled to summary judgment if the Peraza MSJ is granted, and even if the Peraza MSJ
is not granted, he argues that Plaintiff has failed to state a claim upon which relief can
be granted. The Court has concluded that Defendant Peraza is not entitled to summary
judgment on Counts | and Xl, and consequently the first argument requires no
discussion. The balance of this section will therefore discuss the second argument.

Defendant Tony argues that Count Xl fails to state a claim because Count XIlI
alleges negligence, but Florida case law conclusively prohibits negligence claims based
on allegations of excessive force. Plaintiff responds that the assertions of negligence in
the Third Amended Complaint were merely an alternative theory of liability.

Count XII alleges that “Defendant Peraza carelessly or negligently shot and
killed Jermaine McBean, without acting in bad faith, without a malicious purpose and

without acting [sic] without exhibiting a wanton and wilful [sic] disregard for human life.”

16



Case 0:15-cv-60968-JIC Document 191 Entered on FLSD Docket 12/04/2020 Page 17 of 18

DE 133 at 63 (emphasis added). The Count therefore clearly accuses Defendant
Peraza of negligence, but Florida case law holds that “a suit for a police officer's use of

excessive force necessarily involves the intentional tort of battery.” City of Miami v.

Sanders, 672 So. 2d 46, 47 (Fla. Dist. Ct. App. 1996). Thus, there is no cause of action
for negligent use of excessive force. Id. at 48 (“[T]here is no such thing as the
‘negligent’ commission of an ‘intentional’ tort.”).

The Court is unpersuaded by Plaintiff’'s argument that her assertions in this
Count are merely an alternative theory of liability. She had previously asserted her
wrongful death claim against both Defendants, but she specifically alleged that Peraza
acted maliciously, which meant Defendant Tony was protected by sovereign immunity.
DE 57 at 15. She therefore amended her pleading to assert alternate theories, one
which properly stated a claim against Defendant Peraza and one which properly stated
a claim against Defendant Tony, thereby guarding against dismissal of either. Rather
than simply asserting in Count XlI that Defendant Peraza acted without malice,
however, she also asserted that he acted negligently. In doing so she materially altered
the allegation beyond a simple alternative theory.

The Court is also not persuaded that Count XIl can be based on any action other
than Mr. McBean’s shooting. Plaintiff is correct that under Florida law, wrongful death
can result from negligence, and the Sanders court noted that “a separate negligence
claim based upon a distinct act of negligence may be brought against a police officer in
conjunction with a claim for excessive use of force.” Sanders, 672 So. 2d. at 47. But
Count XII cannot be read to allege anything other than wrongful death resulting from the

intentional tort of battery. Florida does recognize a cause of action for negligent

17



Case 0:15-cv-60968-JIC Document 191 Entered on FLSD Docket 12/04/2020 Page 18 of 18

handling of a firearm, but there is nothing in the Third Amended Complaint that could
support that claim, and the Court notes that every prior version of the Complaint only
asserted claims of battery and assault in addition to wrongful death, not negligent
handling of a firearm. Therefore, the Court concludes that there is no cognizable claim
in Count XlI of the Third Amended Complaint.

Because Defendant Tony is entitled to summary judgment on the only remaining
claim asserted against him, the Court need not review Plaintiff's Motion to Strike his
Statements of Facts.

V. CONCLUSION

Based on the foregoing, it is accordingly ORDERED AND ADJUDGED as
follows:

1. Defendant Peter Peraza’s Motion for Final Summary Judgment [DE 159] is
DENIED.

2. Defendant Gregory Tony’s Motion for Summary Judgment [DE 162] is
GRANTED.

3. Plaintiff's Motion to Strike [DE 186] is DENIED as moot.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 3rd day of December, 2020.

del.

JAMES I. COHN \
Unijed States District Judge

Copies provided to:
Counsel of record via CM/ECF
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