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R ecent years have seen an increase in U.S. 
enforcement actions against tax advisors, bank-
ers and other “enablers” for assisting clients and 

customers in evading taxes, including non-U.S. advisors 
whose activities were largely offshore. Most U.S. enforce-
ment actions have focused on federal tax compliance.  
However, there’s growing concern among practitioners 
that the U.S. government may take a closer look at the 
potential role of U.S. tax and estate-planning lawyers 
who advise international clients in the facilitation of tax 
avoidance and money laundering in other countries. 
Twenty years ago, few U.S. practitioners would have 
given much thought to their own exposure in such 
matters. However, prosecution in the United States for 
aiding and abetting the evasion of another country’s tax 
laws or for (perhaps unwittingly) becoming an accessory 
to money laundering isn’t out of the question, particular-
ly in the wake of multiple investigations now underway 
following the release of the Panama Papers. Moreover, 
other countries could take a page from the U.S. govern-
ment’s playbook and begin targeting U.S. advisors they 
consider to be facilitating evasion of their own tax laws.

Background
The Department of Justice (DOJ) Tax Division’s ini-
tiatives aimed at offshore tax evasion have yielded bil-
lions of dollars in fines, penalties and restitution from  
90 foreign financial institutions accused of facilitating 
the concealment of U.S.-related accounts and aiding 

in U.S. tax evasion. Pursuant to various non-prose-
cution and deferred prosecution agreements (includ-
ing 80 agreements through the Swiss Bank Program 
announced in 2013), these institutions have cooperat-
ed in turning over information on thousands of U.S. 
accountholders.1 Notably, between 2008 and 2016, the 
DOJ prosecuted more than 160 U.S. taxpayers who used 
foreign financial accounts, foreign structures or foreign 
tax havens to evade U.S. tax and reporting obligations 
and nearly 50 bankers and other enablers who facilitated 
such activities.2

The U.S. government’s recent successes in combating 
offshore tax evasion likely wouldn’t have been possible 
without the cooperation of other countries. Apart from 
information-sharing provisions under various tax trea-
ties, the centerpiece of U.S. enforcement efforts is its net-
work of intergovernmental agreements (IGAs) for the 
implementation of the Foreign Account Tax Compliance 
Act (FATCA). As of March 29, 2017, the Treasury 
Department had entered into IGAs or announced agree-
ments in substance with 113 foreign governments to col-
lect and remit information on U.S. beneficial owners of 
foreign accounts to the Internal Revenue Service.3 These 
IGAs have been critical to FATCA’s success. However, 
there’s a considerable disparity between the informa-
tion that foreign financial institutions are required to 
provide with respect to direct and indirect U.S. owners 
of foreign financial accounts and the information that 
their U.S. counterparts are required to provide. While 
foreign financial institutions subject to Model 1 recipro-
cal IGAs are required to look through entities wherever 
they’re resident and report information on certain U.S. 
owners, no such look-through requirement is imposed 
on U.S. financial institutions subject to the same IGAs. 
Moreover, reporting by U.S. financial institutions doesn’t 
extend to accounts held by entities that aren’t resident 
in the FATCA partner jurisdiction, and no reporting is 
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The United States of America (USA) is seen as 
an emerging leading tax and secrecy haven for 
rich foreigners. By resisting new global disclosure 
standards, it provides an array of secrecy and tax-
free facilities for non-residents at federal and state 
levels, notably in Nevada, Delaware, Wyoming, 
and South Dakota.9

The European Parliament Report goes on to detail 
the lack of beneficial ownership information available 
from trusts and companies formed in various U.S. 
jurisdictions, as well as the lack of suspicious activity 

reporting obligations for lawyers in the United States 
(discussed in more detail below). In contrast, following 
the enactment of the Fourth European Union Anti-
Money Laundering Directive on June 25, 2015 (Fourth 
AML Directive), EU member states are moving towards 
the implementation of beneficial ownership registries to 
share information on the ultimate beneficial ownership 
of trusts and business entities, and many already impose 
suspicious activity reporting requirements on lawyers, 
accountants and other related professionals.

The Financial Action Task Force (FATF), an inter-
governmental body whose mandate focuses on the 
implementation of legal, regulatory and operation-
al measures to combat money laundering and other 
threats to the integrity of the international financial 
system, expressed similar concerns in its Mutual 
Evaluation Report of the United States (MER) issued in  

required for non-cash U.S. accounts, whether held by 
individuals or entities, unless there’s U.S. source income 
that’s subject to withholding in the United States.4

The reason for these lopsided reporting obligations 
is that Congress hasn’t enacted implementing legislation 
allowing the Treasury Department to fully reciprocate. In 
some respects, this disparity is nothing new. The United 
States’ zeal in extending its jurisdictional reach beyond 
its own borders has seldom been matched by a willing-
ness to countenance the same from other countries. The 
United States is almost alone among developed countries 
in opting not to participate in the automatic exchange 
for information under the Common Reporting Standard 
(CRS) developed by the Organisation for Economic 
Cooperation and Development.5 Even when the United 
States makes attempts at multilateralism, such gestures 
often are heavily qualified.6

This lack of reciprocity has been a growing source 
of contention with IGA partners and potentially 
could impact the long-term success of the Treasury 
Department’s and DOJ Tax Division’s offshore initia-
tives, as well as the full implementation of FATCA. For 
example, reciprocal Model 1A IGAs include provisions 
to the effect that the parties will consult in good faith 
to amend the IGA as necessary to reflect progress on 
the United States’ commitments, with a target date— 
Dec. 31, 2016—that’s now behind us.7 As some com-
mentators have observed, the United States could soon 
face genuine blowback from its IGA counterparties if 
Congress fails to take any meaningful action towards the 
eventual passage of implementing legislation—a possi-
bility that looks increasingly remote.8 This situation is 
further compounded by the United States’ unwillingness 
to adopt CRS and the lack of disclosure requirements for 
the beneficial owners of trusts and companies formed in 
a number of U.S. states. Given the ease with which com-
panies and trusts may be formed in some jurisdictions 
without disclosing the identities of the beneficial owners 
and principals, the United States’ trading partners have 
voiced concerns that the United States is becoming an 
offshore tax haven in its own right. A report issued by 
the European Parliament in March 2017 on tax evasion, 
money laundering and tax transparency and United 
States-European Union cooperation (the European 
Parliament Report) described the United States’ role in 
offshore tax evasion in strikingly blunt terms:
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many EU members in the wake of the Fourth AML 
Directive.13 However, over the past year or two, the 
Treasury Department has introduced measures requir-
ing beneficial ownership disclosures or self-reporting 
in three specific areas: (1) geographic targeting orders 
requiring title insurance companies to determine the 
beneficial owners of certain shell companies, (2) new 
customer due diligence rules imposed on financial 
institutions, and (3) new IRS Form 5472 reporting 
requirements imposed on U.S. disregarded entities with 
foreign owners. As the Treasury Department and DOJ 
Tax Division gather more information on U.S. structures 
employed by non-U.S. taxpayers holding assets in the 
United States, not only will the U.S. government be in 
a better position to meet some of its information-shar-
ing obligations with treaty and information exchange 
agreement partners, but also the Treasury Department 
and DOJ Tax Division will likely gain more insights into 
the types of structures being used by non-U.S. taxpayers 
to hold assets in the United States and the role of U.S. 
advisors in setting up those structures.

Geographic targeting orders (GTOs). The Treasury 
Department has issued GTOs requiring title insurers 
to determine the identities of the owners of limited 
liability companies (LLCs) that buy high-end residential 
real estate in all cash transactions above specified dollar 
thresholds in certain designated markets. Originally 
limited to Manhattan and Miami, the GTOs were 
expanded in July 2016 to cover all-cash transactions in 
the following geographic areas: (1) all five boroughs of 
New York City, (2) Miami-Dade County and the two 
counties immediately to the north (Broward and Palm 
Beach), (3) Los Angeles County, (4) San Francisco, San 
Mateo and Santa Clara Counties, (5) San Diego County, 
and (6) Bexar County (including San Antonio).14 The 
dollar thresholds for reporting vary by geographic 
area.15 This requirement doesn’t apply to purchases 
made by wire transfer.16 In a Feb. 23, 2017 press release, 
the Financial Crimes Enforcement Network (FinCEN) 
reported finding that 30 percent of the transactions cov-
ered by the prior GTOs turned out to involve beneficial 
owners or purchaser representatives who were subject 
to previous suspicious activity reports, “[corroborating] 
FinCEN’s concerns about the use of shell companies 
to buy luxury real estate in ‘all-cash’ transactions.”17 
Accordingly, the GTOs were extended for an additional 
180 days beginning Feb. 24, 2017.

December 2016.10 Although describing U.S. structures 
in place to combat money laundering and terrorism 
financing as generally “well developed and robust,” the 
MER identified both the lack of a comprehensive system 
for beneficial ownership reporting (particularly at the 
state level) and the lack of suspicious activity reporting 
requirements for lawyers and other non-financial advi-
sors, as areas of concern.11

As discussed in the next section, the Treasury 
Department has taken several concrete steps in the 
last year to combat foreign tax evasion and money 
laundering in the United States and begin collecting 
information on foreign beneficial owners that ultimately 

could be shared with trading partners under tax treaties 
and information exchange agreements, and coopera-
tion under such agreements appears to be continuing 
under the current administration.12 However, the U.S. 
government may need to demonstrate reciprocity in 
other ways. Prosecuting tax and estate planners in the 
United States for facilitating tax crimes overseas—or 
for money laundering more broadly—is one option that 
the Treasury Department and DOJ Tax Section could 
pursue without any new legislation and in a way that 
doesn’t cede control to other countries. As explained 
below, prosecutors already may have the tools to do this.

Tax Evasion/Money Laundering
The United States hasn’t adopted across-the-board ben-
eficial ownership reporting on the scale adopted by 
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tax significance or otherwise be reportable for U.S. tax 
purposes.22

The breadth of transactions considered “reportable 
transactions” under the final regulations essentially 
makes it almost impossible to fund a new structure or 
unwind an existing one without triggering a reporting 
obligation.23 This requirement will force many disre-
garded entities with foreign owners that don’t already 
have employer identification numbers to obtain them 
to satisfy their Form 5472 filing obligations next year.24

Risk of U.S. Prosecution 
The IRC contains a number of criminal and civil 
enforcement provisions, including provisions for tax 
evasion and false statements, but they only cover U.S. 
federal taxes.25 However, federal mail, wire and bank 
fraud and money laundering statutes provide several 
possible paths for the U.S. government to prosecute tax 
and estate-planning lawyers for violations of foreign tax 
laws, as well as other offenses.

Mail, wire and bank fraud statutes. Mail or 
wire fraud charges may be brought under 18 U.S.C.  
Sections 1341 and 1343, respectively, against an indi-
vidual who uses the interstate mail or wires to effect a 
“scheme or artifice to defraud, or for obtaining money 
or property by means of false or fraudulent pretenses…” 
The maximum sentence is 20 years (30 years in the case 
of mail or wire fraud that affects a financial institution 
or is connected to a federally declared disaster or emer-
gency). Bank fraud is similarly defined under 18 U.S.C.  
Section 1344 and carries a maximum sentence of  
30 years. As other commentators have noted, the breadth 
of these statutes makes them “go-to” statutes for federal 
prosecutors in a “vast array” of fraud and corruption 
cases.26 A 2005 U.S. Supreme Court case, Pasquantino v. 
United States,27 (discussed below), illustrates how pros-
ecutors could use these statutes against an individual 
committing (or facilitating) foreign tax fraud or evasion. 

Note: Conspiracy charges also could be alleged 
against any individual who conspires to defraud or com-
mit any offense (including wire fraud) against the United 
States under 18 U.S.C. Section 371.28 Such charges can 
be a powerful tool for prosecutors because they enable 
the prosecution to introduce conduct of unindicted 
co-conspirators at trial and potentially address acts that 
otherwise would fall outside the statute of limitations if 
they’re part of the same conspiracy.29

FinCEN customer due diligence (CDD) regula-
tions. On May 11, 2016, FinCEN announced new CDD 
rules for banks, brokers, mutual funds and futures com-
mission merchants that will be effective May 11, 2018.18 

Affected financial institutions will be required to collect 
information about certain beneficial owners of accounts 
held by “legal entities.” Information will be required for 
individuals who own (directly or indirectly) 25 percent 
or more of the equity of the entity holding the account or 
who have significant responsibility to control, manage or 
direct the entity (such as a CEO, CFO, COO, president, 
vice president, managing member, general partner, trea-
surer or other officer with similar authority). Because 
trusts aren’t legal entities, the CDD rules don’t require 
reporting institutions to obtain information on the ben-
eficiaries of trusts, although the institutions are required 
to obtain information on the trustees and any other 
control persons (for example, the settlor of a revocable 
trust).19

New IRS Form 5472 reporting requirements for 
U.S. disregarded entities with foreign owners. On 
May 10, 2016, the Treasury Department issued pro-
posed regulations under Section 6038A of the Internal 
Revenue Code requiring U.S. single-member LLCs and 
other domestic disregarded entities with foreign owners 
to file IRS Form 5472 information returns identifying 
their foreign owners and reporting certain related party 
transactions.20 The regulations were issued in final form 
effective for tax years beginning on or after Jan. 1, 2017 
and ending on or after Dec. 13, 2017.21 Entities covered 
by the new rules will continue to be disregarded for most 
federal tax purposes, but they’ll be treated as corpora-
tions for the limited purpose of IRS Form 5472 report-
ing, record keeping and other compliance requirements 
imposed on certain domestic corporations with foreign 
owners under IRC Section 6038A. 

The preamble to the proposed regulations cited the 
lack of any reporting or record-keeping requirements 
with respect to such disregarded entities as a hindrance 
to international law enforcement efforts and the U.S. 
government’s ability to meet its obligations under infor-
mation exchange agreements. It explained that the 
expansion of the reportable transaction categories was 
specifically intended to capture transactions (including 
contributions and distributions) between the disregard-
ed entity and its owner (or another disregarded entity 
with the same owner) that wouldn’t have any income 
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the defendant engaged in or attempted to engage 
in a monetary transaction with property derived 
from specified unlawful activity worth at least 
$10,000 with knowledge that the property was 
derived illegally.33

Pasquantino and other cases. The case that’s prob-
ably generated the most attention from the tax and 
estate-planning community for its potential use in the 
prosecution of foreign tax crimes in the United States is 
Pasquantino.34 In Pasquantino, the Supreme Court held 
that federal wire fraud statutes could apply to the use 
of interstate wires to defraud a foreign taxing authority. 
The defendants had colluded to smuggle liquor into 
Canada without paying duties owed to the Canadian 
government upon entry. As discussed above, 18 U.S.C. 
Section 1343 applies to the use of interstate wires to 
effect a “scheme or artifice to defraud, or for obtaining 
money or property by means of false or fraudulent 
pretenses . . .” The Supreme Court reasoned that the 
Canadian government’s right to collect the duties con-
stituted a property right and that an attempt to deprive 
a foreign sovereign of this “property right” by fraudulent 
means was within the scope of the wire fraud statute no 
less than if a foreign individual or corporation had been 
defrauded while acting as a market participant.

Revenue rule doesn’t bar U.S. prosecution. The defen-
dants argued that the government’s action should be 
barred by the “revenue rule.” Under the revenue rule, 
a common law principle dating back to 18th century 
English case law, courts generally won’t enforce tax 
judgments of a foreign country. The defendants thought 
the Supreme Court should construe the language of the 
wire fraud statutes to exclude frauds directed at evading 
foreign taxes in deference to this rule. They made the 
related argument that the Canadian government’s right 
to restitution under the Mandatory Victims Restitution 
Act of 1996 following their conviction would amount 
to the indirect enforcement of foreign tax laws. The 
Supreme Court rejected these arguments, stressing that 
the U.S. government’s primary objective in prosecut-
ing the defendants was to punish fraudulent behavior 
on U.S. soil. The Canadian government’s recovery of 
stolen revenue was secondary, and the revenue rule 
had no bearing on the U.S. government’s right to 
enforce its own laws. The majority also pushed back 
on the dissent’s argument that such prosecution gives  

Money laundering statutes. Another way that a tax or 
estate-planning lawyer could face prosecution in the United 
States on account of a client’s actions overseas is through the 
federal money laundering statutes. Broadly stated, the pur-
pose of money laundering is to disguise or “wash” the pro-
ceeds of criminal activity so that they may be used without 
alerting authorities to the illegal means by which they were 
obtained. Very generally, the charge of money laundering in 
18 U.S.C. Sections 1956 and 1957 involves a financial trans-
action affecting interstate or foreign commerce conducted 
with the proceeds of a “specified unlawful activity” (also 
known as a “predicate offense”).30

Mail, wire and bank fraud are all predicate 

offenses.31 Tax evasion isn’t (although it may satis-
fy the intent requirement). However, as discussed  
below, there are a number of ways that crimes associ-
ated with U.S. or foreign tax evasion could give rise to 
a money laundering charge:

•	 18 U.S.C. Section 1956, which carries a maximum 
sentence of 20 years, generally requires the defendant 
to act with: (1) the intent to promote the underlying 
predicate offense, (2) the intent to evade federal 
taxes,32 (3) knowledge that the purpose of the trans-
action is to conceal the nature, source, ownership or 
control of the proceeds of the predicate offense, or  
(4) knowledge that the purpose of the transaction 
is to avoid federal or state transaction reporting 
requirements.

•	 18 U.S.C. Section 1957, which carries a maximum 
sentence of 10 years, requires only a showing that 
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evasion itself isn’t a specified unlawful activity, the 
court noted that setting up an organized crime group 
to evade taxes would be a serious crime in both 
the United States and Romania and, as such, would 
be an extraditable offense under the multilateral 
United Nations Convention Against Transnational 
Organized Crime, and thus, a specified unlawful activ-
ity described in 18 U.S.C. Section 1956(c)(7)(B)(vi)  
(“an offense with respect to which the United States 
would be obligated by a multilateral treaty, either to 
extradite the alleged offender or to submit the case 
for prosecution, if the offender were found within the 
territory of the United States”).

These are just two examples of how, given the sheer 
number and variety of predicate offenses, activities in 
furtherance of tax evasion can give rise to a money laun-
dering charge.

Implications for U.S. tax and estate-planning attor-
neys. Pasquantino leaves open the possibility that wire 
fraud and money laundering statutes might be alleged 
against a U.S. tax or estate-planning lawyer assisting a 
foreign or U.S. client in a transaction or plan involving 
foreign tax avoidance or other violations of foreign 
law (for example, foreign source income that wasn’t 
reported in another country, amounts that should have 
been reported as a taxable gift or transfers that violate 
foreign exchange control laws). However, it’s important 
to note that, nearly a dozen years after it was decided, 
Pasquantino hasn’t exactly generated a flood of prose-
cutions for foreign tax evasion, let alone prosecutions of 
tax or estate-planning lawyers for facilitating foreign tax 
avoidance (or money laundering for that matter). This 
relatively small number of prosecutions may be attribut-
able in part to the need to allocate resources elsewhere 
but likely also is driven by the DOJ Tax Division’s own 
stated policy of restraint in this area. The Tax Division 
generally won’t authorize mail or wire fraud charges 
alone or as a predicate to a RICO or money laundering 
charge in a tax prosecution unless warranted by “unusu-
al circumstances.”40 The idea is that these more severe 
provisions, which carry much longer sentences than 
the criminal tax provisions under the IRC, shouldn’t be 
used to “convert routine tax prosecutions into RICO or 
money laundering cases.”41

Mail/wire fraud charges. You almost certainly will 
communicate with clients by phone and/or email, which 

“extraterritorial effect” to the statute, noting that, “[their] 
offense was complete the moment they executed the 
scheme inside the United States” because “[the] wire 
fraud statute punishes the scheme, not its success.”35 
A subsequent U.S. Court of Appeals for the Second 
Circuit decision reaffirmed the continued application of 
the revenue rule to prevent foreign governments from 
enforcing their tax laws in the United States (in that case 
by seeking treble damages under a Racketeer Influenced 
and Corrupt Organization (RICO) statute) but empha-
sized the distinction between enforcement actions by 
the U.S. government and attempts to collect by a foreign 
government.36

Tax evasion as indirect predicate to money launder-
ing. As noted above, tax evasion isn’t itself a predicate 
offense to money laundering. However, in establishing 
that a scheme devised in the United States to commit 
tax fraud against a foreign country is actionable under 
the wire fraud statute, Pasquantino laid the groundwork 
for money laundering charges with respect to the same 
activities because wire fraud is a predicate offense.

•	 In Yusuf v. United States,37 the Third Circuit followed 
Pasquantino in applying the mail and bank fraud stat-
utes in connection with a scheme by the owners of a 
small supermarket chain in the U.S. Virgin Islands to 
defraud the government of gross receipts taxes. Over  
several years, the defendants and their employees 
deliberately withheld cash receipts from deposits 
that were subject to the gross receipts tax, using a 
combination of traveler’s checks, cashier’s checks and 
money orders to funnel money offshore in amounts 
small enough to fall below the thresholds for man-
datory reporting. The defendants filed fraudulent 
tax returns deliberately underreporting their taxable 
receipts using the U.S. mail. The Third Circuit held 
that mail (and bank) fraud, although in furtherance 
of tax evasion, were themselves predicate offenses for 
money laundering.38

•	 In a more recent case, a federal district court 
upheld a civil forfeiture action under 18 U.S.C. Sec- 
tion 981(a)(1)(A) against real property acquired in 
the United States out of the proceeds of a “speci-
fied unlawful activity” (predicate offense) under the 
money laundering statutes.39 The owner allegedly 
had set up an organized crime ring to engage in 
large scale tax evasion in Romania. Although tax 
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financial transaction.

Thus, without regard to whether one is involved in a 
client’s foreign tax planning, an obvious way to become 
implicated in a client’s money laundering activities is by 
assisting a client in the cash purchase of real estate in the 
United States or funding a trust or charity (particularly 
one in a jurisdiction with relatively little monitoring or 
regulation) using funds of questionable provenance. 
As discussed in the next section, these are among the 
services that were specifically identified by both the 
FATF and the American Bar Association (ABA) as “high 
risk” services because of the potential for “washing” the 
source of ill-gotten gains. FinCEN’s new CDD rules for 
certain financial institutions and recent GTOs requir-
ing the reporting of all-cash purchases of high-end 
real estate in designated areas, as well as the new IRS  
Form 5472 reporting requirements for foreign-owned 
disregarded entities, suggest that the U.S. government 
is very much interested in the source of such funds and 
that we, as practitioners, should be as well.

A few other points to bear in mind with regard to 
money laundering:

•	 The U.S. practitioner needn’t know the exact nature 
of the underlying predicate offense to have the requi-
site intent for the “lesser” money laundering charge 
under 18 U.S.C. Section 1957 so long as he knows 
that the property involved represents the proceeds 
of “some form of unlawful activity.”43 This raises the 
question of how far back you need to look for unlaw-
ful activity.

•	 The “proceeds” of any predicate offense (including 
wire and mail fraud) are subject to confiscation 
whether or not the government prevails on the 
money laundering charge.44 The statute also allows 
for confiscation of property “involved” in or trace-
able to the money laundering offense itself.45 This 
makes money laundering charges a very powerful 
weapon for prosecutors.

One point that we hope readers won’t lose sight of 
is that these types of charges are what can happen in a 
worst-case scenario. As discussed in the next section, 
although there are gray areas, there are many steps 
that careful practitioners can take as a matter of best 
practices to minimize their exposure.

could establish the requisite use of interstate wires for a 
wire fraud charge. However, there’s the matter of intent. 
The overwhelming majority of tax and estate-planning 
lawyers wouldn’t knowingly assist clients in defraud-
ing their governments, but there could be morally or 
factually ambiguous situations (for example, a client 
taking measures to avoid a politicized enforcement 
action or confiscatory regime) that could lend them-
selves to different interpretations. The lack of case law 
in this area might suggest that actual prosecution for 
facilitating foreign tax fraud under these statutes would 
require fairly bad facts (that is, a lawyer genuinely act-
ing in good faith wouldn’t expect to be broadsided by 
an indictment), but practitioners should be aware that 
the tools are there for prosecutors if they cross the line. 
As discussed below, the money laundering provisions 
arguably present more traps for an unwary practitioner 
to unwittingly run afoul of the law.

Money laundering charges. There are a number of 
ways that a U.S. tax or estate-planning lawyer could 
become implicated in a money laundering scheme 
whether or not he plays a role in the client’s foreign tax 
planning. First, a wide range of federal, state and even 
foreign offenses—many with only minimal nexus with 
the U.S. financial system—count as specified unlawful 
activities. One typically associates money laundering 
with drug trafficking, racketeering and similar offens-
es, but numerous other offenses—both domestic and 
foreign—are counted as predicate offenses, including, 
among (many) others:42

•	 A false statement to a credit agency or bank.
•	 Bribery of public officials and the misappropriation, 

theft or embezzlement of public funds by or for a 
public official (domestic or foreign).

•	 Fraud by or against a foreign bank. This could 
include false statements made to secure credit even if 
such activities may be commonplace in the jurisdic-
tion in question.

•	 Violations of the Foreign Corrupt Practices Act.
•	 Smuggling and export control violations.
•	 Offenses with respect to which the United States 

would be obligated by a multilateral treaty to either 
extradite or prosecute the alleged offender.

•	 Mail, wire and bank fraud, potentially includ-
ing fraud against a foreign government in a 
Pasquantino-type scenario, if there’s a subsequent 
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tomed to providing.  
To be clear, the Recommendations aren’t law and 

apply only if member countries adopt laws, rules and 
regulations to implement them. Several countries have 
enacted laws implementing them or even expand-
ing on them. The United Kingdom, for example, has 
enacted the Proceeds of Organized Crimes Act 2002, 
which requires, among other things, solicitors to file 
STRs (the United Kingdom equivalent of SARs) with 
respect to their clients under certain circumstances and 
to avoid tipping off a client that an STR has been filed 
(the United Kingdom’s NTO rule). Unlike the United 
Kingdom and certain other jurisdictions, the United 
States hasn’t adopted the United Kingdom’s approach in 
extending these requirements to lawyers.49 Professional 
legal organizations have argued that such an approach 
would violate cardinal duties of trust, loyalty and zealous 
representation that a lawyer owes to a client under the 
rules of professional conduct that regulate the U.S. legal 
profession.

Beginning in 2004, FATF met with representatives of 
the legal profession, including the American College of 
Trust and Estate Counsel (ACTEC), to discuss, develop 
and implement guidance applicable to lawyers similar 
to that applicable to financial institutions, but which 
didn’t undermine the attorney-client privilege or the 
duty of client confidentiality or otherwise impede the 
delivery of legal services generally. Following those 
discussions, FATF issued guidance on a risk-based 
approach to CDD for legal professionals: RBA Guidance 
for Legal Professionals (Lawyer Guidance)50 in 2008. 
Lawyer Guidance doesn’t purport to offer direction in 
specific factual situations, nor does it take into account 
the practical realities of the practice of law in an increas-
ingly complex environment or jurisdictional differences 
among the member countries. Rather, it urges the legal 
profession to develop “good practice in the design and 
implementation of an effective risk-based approach.”51 
Answering the call, the ABA, working with ACTEC, 
among others, has used Lawyer Guidance to develop 
the Voluntary Good Practices Guidance for Lawyers to 
Detect and Combat Money Laundering and Terrorist 
Financing (Good Practices Guidance).52 Good Practices 
Guidance identifies the “red flag indicators” that might 
signal the existence of money laundering or terrorist 
financing risks, thus requiring a higher level of CDD or 
rejection of a proposed engagement.53 It has many of the 

The Recommendations
In 1989, the G-7 nations, including the United States, 
formed the FATF to develop policies and proce-
dures to combat money laundering.46 The culmina-
tion of these efforts produced the so-called “Forty 
Recommendations,” issued in 1990 and last adopted in 
2012. The Forty Recommendations were reviewed in 
1996, and supplemented in 2001, to include eight new 
Special Recommendations related to terrorist financing 
following the wake of the Sept. 11th attacks. A further 
Special Recommendation was added in 2003 to expand 
the reach of the Recommendations to bodies, including 
lawyers and other service providers, that provide “access 
points” to financial systems (referred to as the “gatekeep-
ers”) who could themselves be unwitting participants 
in money laundering and terrorist financing. The 2012 
version included the recommendation that countries 
include tax crimes as a predicate offense for money 
laundering. The Forty Recommendations, as supple-
mented by the nine Special Recommendations noted 
above, are referred to as “40+9 Recommendations” (the 
Recommendations) and are the international standards 
for combating money laundering and terrorist financing 
activities.47

In the United States, the Recommendations are 
responsible for parts of the Bank Secrecy Act and the 
USA Patriot Act having to do with customer/client due 
diligence and suspicious activity report (SAR) obliga-
tions applicable to banks and other U.S. financial institu-
tions, along with associated prohibitions against tipping 
off a client that an SAR has been filed (the no tipping 
off or NTO rule). With increasing pressure brought to 
bear by member countries, the Recommendations and 
related criticism from U.S. trading partners about the 
lack of transparency in domestic entity arrangements 
are also responsible for FinCEN’s recent issuance of the 
new CDD regulations and GTOs, as well as the new IRS 
Form 5472 reporting requirements for U.S. disregarded 
entities with foreign owners.48

Extension of recommendations to lawyers. 
Recommendations 22 and 23 specifically urge for the 
adoption of laws, rules and regulations that impose 
CDD and suspicious transaction report (STR) obliga-
tions on gatekeepers along with prohibitions against 
tipping off their clients. These rules would apply to 
lawyers performing, among other services, the sorts 
of work tax and estate-planning lawyers are accus-
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example, a client wishing to invest in the United States 
and/or who has U.S. beneficiaries may be advised from 
a U.S. tax and succession planning point of view to cre-
ate a foreign grantor trust with one or more underlying 
foreign and/or domestic entities through which the pen-
ultimate U.S. assets are held. The first category also may 
come into play in advising a non-U.S. client on how to 
structure the purchase of real estate in the United States.

Good Practices Guidance divides risk into three cat-
egories: (1) country/geographic risk, (2) client risk, and 
(3) service risk, each of which has a number of elements 
or factors that should be evaluated separately. Each cat-
egory is described briefly below. 

1.	 “Country/geographic risk” refers generally to those 
countries subject to sanctions, embargoes or similar 
measures or identified by reputable organizations 
as lacking the appropriate AML laws and other 
measures, or supporting terrorist activity or having 
significant levels of corruption or other criminal 
activity. Many trusts and estates lawyers deal exclu-
sively with parties and clients in the United States 
and for them, country risk probably isn’t a significant 
source for concern. However, lawyers representing 
non-U.S. clients with multijurisdictional trust and 
entity structures holding assets and having beneficia-
ries in different countries should be asking questions 
about the client’s domicile, the location of assets and 
the sources of funding, all of which are significant to 
assessing country risk.  

2.	 “Client risk” refers to representation of politically 
exposed persons, criminals, entity structures or rela-
tionships that make it difficult to identify beneficial 
ownership or controlling interests or where there’s no 
logical reason or nexus, one-off engagements, the use 
of intermediaries based in jurisdictions without ade-
quate AML rules, unregulated charities and cash-in-
tensive businesses. There can be situations in which 
a lawyer suspects an individual client is acting for a 
third party or the client expresses a preference for 
bearer shares, nominee shares or other complicated 
ownership structures that appear to have no pur-
pose other than to conceal identify and ownership. 
Transparency of beneficial ownership is a prevalent 
and recurring theme in FATF guidance.  

3.	 “Service risk” involves: (1) situations in which a law-
yer may act as an intermediary and handle receipt 

same AML elements applicable to financial institutions, 
except it doesn’t require lawyers to file an SAR for their 
clients.54

Good Practices Guidance for U.S. lawyers. Good 
Practices Guidance suggests that each law firm should 
have policies and procedures in place to ensure that 
CDD measures are consistently applied at client intake 
and throughout the course of the representation. The 
level of CDD may vary, depending on the risk pro-
file of the client, but at a minimum should involve:  
(1) identifying and appropriately verifying the identity 
of each client; (2) identifying the natural persons who 
are the beneficial owners of entity clients where appro-

priate, and adopting reasonable measures to verify their 
identity; and (3) obtaining information to understand 
the nature of the client’s business and the scope of the 
engagement. Good Practices Guidance is applicable to 
the following services, which have been identified as 
vulnerable to money laundering:

•	 Buying and selling of real estate,
•	 Managing of client money, securities or other assets,
•	 Management of bank, savings or securities accounts,
•	 Organization of contributions for the creation, oper-

ation or management of companies, and
•	 Creation, operation or management of legal persons 

or arrangements and buying and selling of business 
entities.  

For tax and estate-planning lawyers, the last category, 
being the most broad-based, covers many types of ser-
vices a lawyer may be asked to provide during the scope 
of a routine representation of a non-U.S. client. For 
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likely would want comfort from local counsel.
Tax rules aren’t uniformly applied in many juris-

dictions, and there may be gaps between what the law 
actually says and how it’s implemented in practice. For 
example, if a client informs you that no one pays a given 
tax in his home country, there may be a judgment call as 
to whether the local government has actually taken the 
informal position to not enforce a given tax or simply 
hasn’t attempted to do so for lack of resources. This is 
another situation in which you likely would want input 
from local counsel. It’s also a situation in which context, 
such as the country involved and “country risk” factors, 
may be quite relevant. For example, the client’s explana-
tion possibly might be plausible in a country that has a 
less developed legal infrastructure (or a comparatively 
informal economy). However, you would need more 
than just the client’s assurance in this case.

Suppose that you know that a client hasn’t been fully 
compliant with her home country tax reporting obliga-
tions in the past, but a tax amnesty program patterned 
after the U.S.’s offshore voluntary disclosure program is 
available. The client would like your assistance in estab-
lishing a trust in the United States for the benefit of her 
children who’ve become U.S. residents, not as a money 
laundering vehicle, but just as part of her normal estate 
planning. In this case, the client has a logical basis for 
establishing a trust in the United States, but you may 
want to engage local counsel to learn more about her 
country’s tax amnesty program before you assist her in 
setting up a structure with funds that weren’t properly 
reported.

As these examples illustrate, the risk-based approach 
doesn’t always lend itself to easy answers. Practitioners 
will need to exercise their best judgment in taking 
matters on, but should always be mindful not only of 
their legal exposure, but also of the potential for rep-
utational risk to themselves and their firms.          

—This article is based in part on content contributed 
by the authors to the International Recent Developments 
special session at the 2017 Heckerling Institute on Estate 
Planning, on which Ms. Sanna was a co-presenter.

The authors would like to thank their colleagues Jed 
Davis, partner in the New York office, Danielle Corcione, 
counsel in the Parisipanny, N.J. office and Matthew 
Woodbury, associate in the Boston office, for their helpful 
comments.

and transmission of funds and provide other services 
that make the beneficial owners less visible to the rel-
evant authorities, (2) the handling of payments from 
unknown third parties, (3) unusually high premi-
ums for services that don’t warrant a premium, and  
(4) transfers of real estate between parties in an 
unusually short amount of time. Estate-planning 
lawyers typically will handle receipt of funds in the 
context of creating and funding trusts and other suc-
cession planning vehicles. 

Gray Areas and Open Questions
The above guidance provides lawyers with a framework 
for assessing and managing risk, but questions and 
areas of ambiguity still remain about when violations 
of foreign laws rise to the level of criminality in the 
United States. As noted, tax evasion isn’t a predicate 
offense to money laundering, but the breadth of the 
money laundering statutes—particularly the range of 
activities that qualify as predicate offenses—create the 
potential for activities closely associated with tax evasion 
to themselves serve as predicate offenses. Moreover, 
even if the activities don’t rise to the level of criminality 
in the United States, if another country views the tax 
or estate-planning lawyer as aiding and abetting the 
violation of its own laws, it may pursue enforcement 
action against the lawyer in the United States. Even if the 
resources and ability of the foreign authorities to reach 
the lawyer in the United States are limited (for example, 
on account of the revenue rule), the reputational damage 
inflicted on the U.S. lawyer could be significant.

If a U.S. tax or estate-planning lawyer is asked to 
assist with domesticating a foreign trust, what issues are 
implicated if the lawyer knows or has reason to suspect 
the taxpayer may not have been compliant with local tax 
and reporting obligations in his home jurisdiction? In 
many foreign countries, the tax regimes are heavily polit-
icized, whether in the drafting of the laws themselves or 
in their implementation. Residents of those countries 
may have a legitimate interest in protecting themselves 
from an unfair and confiscatory taxing regime. Some 
may also fear more severe threats, such as extortion or 
kidnapping if information collected falls into the wrong 
hands, particularly as more and more countries begin 
to publish beneficial ownership registries. This arguably 
implicates the “client risk” factor, but what’s the extent of 
the lawyer’s duty to inquire further? In this situation, you 
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